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REPORTS  OF  CASES 


PRACTICE  COURT 

AXD 


CHAMBERS. 


Randall  et  al.  v.  Burton  et  al. 


Action  on  bond — Limit  oj  amount  to  be  recovered — Penalty. 

Action  on  bond  payable  by  instalments.  Judgment  was  entered  for 
the  amount  of  the  penalty.  Proceedings  were  had  from  time  to  time 
by  sci.  fa.  Held  that  the  defendants  were  bound  to  pay  the  expense 
of  levying  the  sum  due,  but  that  the  whole  amount  the  plaintiffs 
were  entitled  to  recover  is  limited  to  the  penalty. 

The  plaintiff  may  not  charge  interest  on  the  penalty,  or  amounts  re- 
maining due  thereon. 

[P.  C.  M.  T.  1866.] 


The  plaintiffs  brought  an  action  against  the  defendants  on 
a bond  made  in  the  penal  sum  of  $3,000,  subject  to  a condi- 
tion for  the  payment  of  $2,782.48  in  five  equal  instalments 
of  $556.53,  together  with  interest  on  the  whole  amount  re- 
maining due  at  the  time  of  the  payment  of  each  instalment. 
Judgment  was  recovered  and  entered  on  the  25  th  No- 
vember, 1864,  for  $3,000  debt,  one  shilling  damages  for  the 
detention,  with  costs  to  the  amount  of  forty  shillings,  and 
$82. 43c.  costs  of  suit.  The  breach  assigned  in  that  action 
was  the  non-payment  of  the  first  instalment  with  interest 
and  damages,  which  were  assessed  at  $758.65.  The  plain- 
tiffs afterwards,  on  the  1st  December,  1864,  sued  out  a 
writ  of  scire  facias  on  the  judgment,  and  suggested  or  as- 
signed two  further  breaches  of  the  condition  of  the  bond,. 
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viz.,  for  the  non-payment  of  the  second  and  third  instal- 
ments with  interest,  amounting  to  $1,380.18.  Afterwards 
on  the  6th  June,  1865,  the  plaintiffs  sued  out  another  writ 
of  scire  facias  on  the  judgment,  and  suggested  a further 
breach  of  the  said  conditions,  viz.:  for  non-payment  .of  the 
fourth  instalment,  amounting  with  interest  to  $651.13. 
These  three  sums  of  $758.65,  $1,380.18,  and  $651.13, 
making  in  all  $2,789.95,  were  fully  paid  and  satisfied  to 
the  plaintiffs,  and  the  defendants  also  fully  paid  and 
satisfied  the  costs  of  the  judgment,  and  also  the  costs  of  the 
writs  of  scire  facias  and  proceedings  had  thereon,  and  of  all 
executions  issued  thereon,  and  the  defendants  also  paid  the 
sum  of  $50  for  levying  the  said  sum  of  $1,380.18.  It  fur- 
ther appeared  that  the  plaintiffs  on  the  1st  June,  1866, 
issued  another  writ  of  .scire  facias,  and  suggested  as  a fur- 
ther breach  of  the  conditions  of  the  said  bond  the  non-pay- 
ment of  the  fifth  and  last  instalment  of  $556.57,  and  inter- 
est on  that  amount  for  one  year,  which  amount  the  plaintiffs 
claimed  to  be  payable  to  them,  with  the  costs  on  this  last 
proceeding,  which  were  taxed  at  $40.93. 

On  the  other  hand,  the  defendants  contended  that  all  they 
were  liable  to  pay  was  the  amount  of  the  costs,  and  the 
difference  between  $3,000,  the  penalty  of  the  bond,  for  which 
judgment  was  entered,  and  the  sum  of  $2,839.85  they  pre- 
viously paid,  and  which  included  the  $50  expenses  of  levying 
above  referred  to  ; contending  that  that  sum  of  $50,  under 
the  statute  of  8 & 9 Wm.  III.,  c.  11,  sec.  8,  was  to  be  taken 
and  credited  as  part  payment  of  the  judgment,  and  that  in 
that  case,  as  the  Master  reports,  only  $160.15  would  remain 
unpaid  upon  the  judgment. 

The  defendants  paid  the  sum  of  $160.15,  as  well  as  the 
$40.93  costs,  to  the  plaintiffs’  attorney,  and  under  an  order 
of  Mr.  Justice  John  Wilson,  they  paid  into  Court  a sum 
of  $50  for  the  plaintiffs,  should  the  Court  be  of  opinion  that 
the  defendants  were  not  entitled  to  have  or  take  credit  for 
the  $50  which  they  paid  on  account  of  the  levying  the  sum 
of  $1,380.18  already  mentioned. 
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In  Michaelmas  Term  last  S.  Richards,  Q.  C.,  obtained  a 
rule  calling  upon  the  plaintiffs  to  shew  cause  why  all  pro- 
ceedings on  the  judgment  in  this  cause,  or  upon  or  under 
the  writ  of  scire  facias  issued  on  said  judgment,  should  not 
be  stayed,  and  why  satisfaction  should  not  be  entered  on  re- 
cord of  the  judgment  roll  in  this  cause,  on  the  ground  that 
the  said  judgment  and  the  bond  upon  which  the  same  was 
recovered  had  been  fully  paid  and  satisfied and  why  the 
sum  of  $ 50  paid  into  Court  under  the  order  of  Mr.  J ustice 
John  Wilson  should  not  be  paid  out  to  the  defendants,  on 
the  ground  that  said  judgment  had  been  satisfied  exclusive 
and  independent  of  said  sum  so  paid  into  Court. 

The  rule  was  drawn  up  on  reading  the  Master’s  report, 
and  affidavits  and  papers  filed. 

M.  C.  Cameron,  Q.  C.,  shewed  cause.  After  a judgment 
on  a bond,  the  amount  of  the  judgment,  not  the  Npenalty 
mentioned  in  the  bond,  must  be  looked  at.  The  judgment 
becomes  the  debt,  and  the  defendant  must  discharge  that 
and  its  incidents  without  reference  to  the  amount  of  the 
penalty.  The  defendant  applies  necessarily  to  the  equitable 
jurisdiction  of  the  Court,  and  must  satisfy  everything  that 
can  reasonably  be  said  to  be  included  in  the  obligation. — 
McClure  v.  Dunkin , 1 East  436.  As  to  the  costs  they 
always  follow  the  judgment,  and  our  statute  gives  interest 
on  a judgment  after  recovery. 

S.  Richards,  Q.  C.,  supported  his  rule.  The  plaintiff 
cannot  go  beyond  the  penalty  in  the  bond.  Under  the  statute 
of  Wm.  III.  upon  which  these  proceedings  were  taken,  the 
costs  are  part  of  the  debt.  The  penalty  in  this  bond,  which 
is  payable  by  instalments,  must  necessarily  be  the  limit  of 
the  claim.  It  might  be  different  if  it  were  a simple  bond, 
upon  which  judgment  could  be  recovered  and  execution 
issued  in  the  ordinary  manner  without  proceeding  by  scire 
facias.  He  referred  to  1 Saund.  58  h,  and  Foster  on  Scire 
Facias.  The  statute  which  gives  interest  on  a judgment 
does  not  apply  in  cases  like  this,  where  execution  cannot 
issue  for  the  whole  amount  of  the  judgment  recovered,  and 
where  proceedings  by  scire  facias  must  be  had. 
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He  contended  that  the  case  of  McClure  v.  Dunkin  was 
not/  analogous,  and  cited  Wilde  v.  Clarkson , 6 T.  R.  304  ; 
Brunscombe  v.  Scarborough , 6 Q.  B.  13  ; White  v.  Sealy , 
Dough  49. 

Morrison,  J. — The  only  point  on  which  I had  any  doubt 
was  with  regard  to  the  $50  expenses  of  levying,  arising 
from  the  peculiar  wording  of  the  8th  section  of  the  Statute 
of  Wm,,  and  from  what  is  said  in  Foster  on  Scire  Facias , 
page  39  ; but  I think,  under  sec.  270  of  our  Common  Law 
Procedure  Act,  which  provides  that  upon  any  execution 
against  the  person,  lands  or  goods,  the  Sheriff  may,  in  addi- 
tion to  the  sum  recovered  by  the  judgment,  levy  the 
poundage  fees,  expenses  of  the  execution,  &c.,  as  well  as 
from  the  reason  of  the  thing,  that  the  defendants  were  liable 
to  pay  such  expenses  over  and  above  the  amount  of  the 
penalty  ; and  I think  I am  borne  out  in  that  view  from  what 
is  said  in  Bac.  Ab.  2 vol.  335,  Title  Costs,  L.  : “ If  the- 
judgment  be  for  a penalty  the  plaintiff  has  a right  to  recover 
the  whole  of  his  debt,  independent  of  the  expenses  of  the 
execution,  which  in  that  case  must  be  sustained  by  the  de- 
fendant.” Marginal  note  “ a,”  is  referred  to,  which  cites 
43  Geo.  III.  c.  46,  s.  5,  a provision  almost  similar  to  the 
Common  Law  Procedure  Act,  sec.  270.  It  seems  to  me  it 
would  be  very  unreasonable  were  the  rule  otherwise.  I am 
therefore  of  opinion  that  the  defendants  were  not  entitled  to 
apply  the  expenses  of  levying  in  reduction  of  the  amount 
due  on  the  penalty. 

As  to  the  other  point,  the  whole  current  of  authority 
shows  clearly  that  the  plaintiff  having  sued  on  his  bond, 
and  having  recovered  judgment  for  the  penalty,  under 
the  statute  of  Wm.,  the  whole  amount  he  is  entitled  to 
recover  is  limited  to  the  penalty,  which  in  the  present 
case  is  $3000.  The  plaintiffs  also  contended  on  the  argu- 
ment that  they  were  entitled  to  compute  and  charge  interest 
on  the  penalty  and  the  amounts  remaining  due  thereon  from 
time  to  time.  No  authority  was  cited  to  support  that  view, 
nor  can  I find  any  ; while  the  principles  upon  which  all  the 
decisions  rest  go  to  show  the  contrary  ; see  Clarke  v.  Set  on, 
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€ Yes.  411.  I am  therefore  of  opinion  that  the  $50  paid 
into  Court  should  be  paid  to  the  plaintiffs  : that  all  further 
proceedings  in  this  cause  be  stayed,  and  that  satisfaction  be 
entered  of  record  on  the  judgment  roll  in  this  cause.  As 
the  question  is  a new  one,  no  costs  are  allowed  to  either 
party  on  this  application. 


Wilson  et  al.  v.  Dewar. 

Interpleader — Notice  of  Trial.  . 

Notice  of  trial  is  as  essential  in  interpleader  and  feigned  issues,  as  in 
ordinary  cases. 

[P.  C.  M.  T.  1866.] 

This  was  an  interpleader  issue,  the  order  in  which  was 
made  up  on  the  18th  day  of  May  last,  whereby  it  was 
ordered  that  the  claimants  should  be  the  plaintiffs  and  the 
execution  creditor  the  defendant,  and  that  the  usual  issue 
should  be  prepared  by  the  plaintiffs,  and  tried  at  the  then 
next  assizes  for  the  county  of  Halton.  The  issue  was 
entered  for  trial  at  Milton  assizes,  and  a verdict  taken 
for  the  plaintiffs,  no  person  appearing  on  the  part  of  the 
defendant.  No  notice  of  trial  was  served  or  given  by  the 
plaintiffs  to  the  defendant  or  his  attorney  of  the  intended 
trial. 

During  Michaelmas  term,  Beaty  obtained  a rule  nisi 
to  set  aside  the  verdict  for  irregularity,  with  costs,  on  the 
ground  that  the  issue  herein  was  entered  for  trial  without 
any  notice  of  trial  having  been  given. 

M.  C.  Cameron , Q.  C.,  showed  cause.  Notice  of  trial  is 
not  essential  in  interpleader  cases.  The  order  directed,  the 
issue  to  be  tried  at  a particular  assize,  and  the  making  up, 
delivery  and  return  of  the  issue,  is  in  itself  a sufficient 
notice  of  trial.  Even  if  a notice  is  necessary,  a verbal  one 
under  the  circumstances  was  sufficient,  and  that  was  given, 
as  appears  by  affidavits  filed. 
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As  to  the  practice  laid  down  in  Ch.  Arch.,  p.  903  (1866), 
the  direction  there  given  is  under  a statute  different  from 
ours,  and  the  order  there  would  not  state  when  the  trial 
would  take  place.  ISTo  case  is  cited  in  support  of  the  Editor’s 
position.  The  defendant’s  affidavit  of  merits  is  also  insuffi- 
cient. In  case  of  decision  being  adverse,  he  asked  that 
the  order  might  be  amended,  to  allow  the  plaintiff  to  go 
down  to  trial  at  the  next  Halton  assizes. 

He  filed  affidavits  to  account  for  the  want  of  notice,  and 
showing  that  the  parties  were  practicing  on  easy  terms. 

Beaty , contra. 

As  to  affidavit  of  merits  in  interpleader  cases,  and  the 
necessity  for  same  in  moving  against  verdicts,  see  Proud- 
foot  v.  Harley,  11  C.  P.  389  ; Vidal  v.  Bank  of  Upper 
Canada,  15  C.  P.  421  ; Consumers'  Gas  Co . v.  Kissock,  5 
U.  C.  R.  542. 

The  practice  has  always  been  in  this  country  and  in 
England  to  give  notice  of  trial  in  interpleader  cases.  He 
referred  to  Ch.  Arcli.  p.  90,  and  p.  1398,  to  be  read  in 
connection  therewith.  Verbal  notice  is  insufficient,  see  R. 
G.,  ISTo.  131,  and  even  if  the  parties  were  practising  on  easy 
terms,  that  would  make  no  difference. 

As  to  the  terms  which  were  asked  to  be  imposed,  he  cited 
Smell  v.  B.  B.  & G.  R.  W.  Co.,  3 U.  C.  L.  J.  29. 

Morrison,  J. — The  only  question  to  be  determined  is,, 
whether  in  in  terpleader  cases  a notice  of  trial,  as  in  other 
cases,  is  necessary.  I can  find  no  direct  authority  ; but  the 
text  books,  in  referring  to  notices  of  trial,  say  it  must  be  given 
in  all  cases  : Lush  492  ; and  in  Arch.  Prac.  11  ed.  p.  891, 
under  the  heading  of  “ Proceedings  upon  a Feigned  Issue,” 
the  practice  is  said  to  be,  after  the  issue  is  settled  between 
the  parties,  to  endorse  on  the  copy  served  a notice  of  trial, 
as  in  ordinary  cases  ; and  in  looking  into  Gilbert’s  Bills  of 
Costs,  in  Sheriff’s  Interpleader  Cases,  I find  the  charge  for 
the  notice  of  trial ; and  the  Master  here  informs  me  that 
the  practice  is  to  give  notice  of  trial,  and  it  is  allowed  as  a 
taxable  item. 
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Then,  as  to  the  contention  of  the  plaintiffs  that  it  is  unne- 
cessary to  serve  notice  of  trial,  as  the  Judge’s  order  states 
that  the  issue  shall  be  tried  at  the  particular  assizes.  In 
cases  of  peremptory  undertakings  to  try  at  particular  sittings, 
a fresh  notice  of  trial  is  required  ; I field  v.  Weeks,  1 IT.  Bl. 
222  ; Sidsh  v.  Cranbrook , 1 Bowl.  P.  C.  148  ; same  vol. 
444 ; and  ill  Ellis  v.  TrusUt , 2 W.  Bl.  798,  it  was  held 
that  a notice  of  trial  must  be  given  by  the  plaintiff, 
notwithstanding  a special  day  is  fixed  for  the  trial  by  rule 
of  Court. 

The  plaintiff  in  the  issue  has  the  conduct  of  the  cause  ; 
and  it  is  his  duty,  I take  it,  to  enter  the  record  for  trial; 
he  may  decline  to  go  to  trial  or  contest  the  right  of  the 
defendants,  and  it  is  only  reasonable,  and  certainly  con- 
venient, that  he  should  give  a notice  of  trial,  in  order  that 
the  defendants  may  prepare  for  the  trial  of  the  issue  ; any 
other  practice  would  lead  to  confusion  and  uncertainty. 

I am  therefore  of  opinion  that  a notice  of  trial  was 
necessary,  and  as  the  plaintiffs  did  not  give  such  notice, 
this  rule  must  be  made  absolute  with  costs,  As  the  assize 
mentioned  in  the  interpleader  order  has  passed,  consider- 
ing the  speeial  circumstances  mentioned  in  the  affidavit 
filed  by  the  plaintiffs,  it  will  be  a part  of  the  rule  that  the 
issue  shall  be  tried  at  the  next  assize  for  the  county  of 
Halton,  and  the  interpleader  order  must  be  amended 
accordingly. 

Rule  absolute. 
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In  re  Lamb,  an  Insolvent. 

Insolvent  Act  of  1864 — Application  by  insolvent  for  discharge — Fraudu- 
lent preference — Neglect  to  keep  proper  books  of  accounts — Measure  of 
punishment. 

It  appeared,  on  an  application  by  an  insolvent  for  his  discharge,  under 
the  Insolvent  Act  of  1864,  that  he  had  within  three  months  before 
his  assignment  paid  one  of  his  creditors  in  full  under  such  circum- 
stances as  was  considered  to  amount  to  a fraudulent  preference,  and 
had  neglected  to  keep  proper  cash  books  or  books  of  account  suitable 
to  his  trade.  The  County  Judge  granted  a discharge  suspensively 
to  take  effect  four  months  after  the  order  made. 

Upon  an  appeal  from  this  order  by  a creditor,  the  Judge  in  Chambers 
thought  that  the  Judge  below  had  acted  with  extreme  leniency,  and 
though  he  would  not  interfere  with  the  order  that  he  made,  dismiss- 
ed the  appeal,  but  without  costs. 

Remarks  upon  the  breach  of  duty  in  not  keeping  proper  books  of  ac- 
count. 

The  requirements  of  the  act  on  debtors  asking  for  discharge  should  be 
peremptorily  insisted  on. 

[Chambers,  Nov.  27,  1866.] 

The  facts  if  this  case  are  fully  set  out  in  the  petition  of 
the  creditors  of  the  insolvent,  on  an  appeal  by  them  against 
the  order  made  by  the  Judge  of  the  County  Court  of  the 
United  Counties  of  Lennox  and  Addington,  granting  to 
the  above  insolvent  a discharge,  suspensively,  to  take  effect 
on  1st  February,  1867. 

The  petition  stated  : 

That  the  above  named  insolvent,  Thomas  Lamb,  on  the 
first  day  of  June,  in  the  year  of  our  Lord,  1865,  made  an 
assignment  under  the  Insolvent  Act  of  1864,  to  Henry 
Thorp  Forward,  of  the  town  of  Napanee,  in  the  county  of 
Lennox  and  Addington,  Esquire  : 

That  the  petitioners  were  at  the  time  of  the  said  assign- 
ment, and  previously  thereto,  and  have  ever  since  been,  and 
still  are  creditors  of  the  said  insolvent  to  a large  amount, 
and  duly  proved  their  claim  against  him  before  the  said 
assignee  within  the  time  and  in  the  manner  prescribed  by 
the  said  Act. 

That  the  insolvent  gave  notice  of  his  intention  to  apply 
to  the  Judge  of  the  County  Court  of  the  Counties  of  Lennox 
and  Addington  on  the  10th  day  of  August,  A.  D.,  1866,  for 
•a  discharge  under  the  said  act  : and  on  that  day  he  pre- 
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sented  to  said  Judge  in  his  Chambers,  in  the  town  of 
JSapanee,  a petition  for  such  discharge  by  his  attorney  ad 
litem , which  said  petition  was  in  the  words  and  figures  fol- 
lowing, that  is  to  say  : 

“ In  the  County  Court  of  the  Counties  of  Lennox  and 
Addington. 

“ The  petition  of  Thomas  Lamb,  of  the  town  of  TNapanee, 
in  the  Counties  of  Lennox  and  Addington,  merchant, 

“ Humbly  sheweth,  that  your  petitioner  made  an  assign- 
ment under  the  Insolvent  Act  of  1864,  to  Henry  T. 
Forward,  Esquire,  official  assignee,  which  assignment  bears 
date  the  first  day  of  June,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  sixty-five. 

“ That  one  year  has  elapsed  from  the  date  of  the  said 
assignment,  and  your  petitioner  has  not  obtained  from  the 
required  proportion  of  his  creditors  a consent  to  his  dis- 
charge. 

“ That  your  petitioner  has  given  notice  of  his  intention  to 
apply  for  his  discharge  according  to  the  provisions  of  said 
Act,  and  has  complied  with  all  the  provisions  and  require- 
ments of  the  said  Act. 

“ Your  petitioner  therefore  prays  that  he  may  obtain  an 
absolute  and  final  discharge  under  the  above  mentioned 

Act. 

“ Dated  at  JSTapanee  this  10th  day  of  August,  A.D. 
1886  ” : 

t 

That  on  the  said  tenth  day  of  August,  at  the  time  of  the 
presentation  of  the  said  petition,  the  petitioners  appeared 
by  William  Albert  Reeve,  of  the  town  of  JSTapanee,  Esquire, 
their  counsel,  and  opposed  the  prayer  of  the  said  petition  ; 
and  the  petitioners  examined  the  said  insolvent,  upon  oath, 
before  the  said  J udge  : 

That  after  said  insolvent  had  been  so  examined,  and  had 
been  re-examined  by  his  attorney  ad  litem , the  said  appli- 
cation was  adjourned  until  the  10th  day  of  September, 
A.D.  1866,  to  enable  the  petitioners  to  produce  certain  wit- 
nesses for  the  purposes  of  examining  them  before  the  said 
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Judge  on  the  said  application  ; and  upon  the  said  10th  day 
of  September,  the  said  William  Albert  Reeve  did  produce 
certain  witnesses  before  the  said  Judge,  and  examined  them 
on  behalf  of  the  said  petitioners  touching  the  affairs  of  the 
said  insolvent,  which  said  witnesses  or  most  of  them  were 
cross-examined  by  the  attorney  ad  litem  for  said  insolvent 
[A  copy  of  the  examinations  of  the  insolvent  and  the  wit- 
nesses was  annexed,  but  the  matter  of  them  is  sufficiently- 
stated  hereafter.] 

That  after  hearing  the  evidence  and  the  arguments  of 
counsel  for  the  said  insolvent,  and  for  the  petitioners  and 
other  creditors  of  said  insolvent,  the  said  Judge  of  the 
County  Court  of  the  Counties  of  Lennox  and  Addington, 
on  the  6th  day  of  October,  A.D.  1866,  in  presence  of  coun- 
sel aforesaid,  delivered  his  judgment,  in  writing,  upon  the 
matter  of  said  application,  as  follows  : 

“ In  the  matter  of  Thomas  Lamb,  an  insolvent. 

11  The  petitioner  made  his  assignment  on  1st  June,  1865, 
and  having  been  unable  to  obtain  a composition  and  dis- 
charge from  his  creditors,  now  seeks  for  an  order  from  the 
Court  granting  his  discharge.  • 

“The  prayer  of  his  petition  is  opposed  by  several  credi- 
tors, on  the  grounds  of  fradulent  retention  or  concealment 
of  part  of  his  estate,  prevarication  and  false  statements  in 
examination,  fradulent  preference  of  particular  creditors, 
and  lastly,  of  deficient  books  of  account. 

“ On  hearing  the  parties,  and  attentively  considering  the 
facts  disclosed  on  the  insolvent's  examination  before  me,  I 
see  no  reason  to  believe  that  he  has  fradulently  concealed 
or  retained  any  part  of  his  effects,  nor  do  I think  that  he 
was  guilty  of  any  prevarication  or  false  statements  ; on  the 
contrary,  the  insolvent’s  conduct  since  his  assignment  seems 
to  me  to  be  fair  and  honest,  and  not  liable  to  the  censures 
attempted  to  be  cast  upon  it. 

“ There  are,  however,  two  charges  made  against  the  insol- 
vent respecting  his  conduct  before  the  assignment  to  which 
no  answer  appears  to  be  given.  It  is  shewn  that  in  the 
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month  of  April,  1865,  within  less  than  three  months  before 
the  assignment,  the  insolvent  being  indebted  to  his  shopman, 
McCan,  in  $300  for  wages  and  borrowed  money,  gave  him 
promissory  notes  of  his  customers  to  the  amount  of  $400,  in 
full  satisfaction  of  the  debt.  There  can  be  no  doubt  that 
this  transaction  was  wholly  illegal,  and  amounted  to  a fraud- 
ulent preference.  However  natural  it  may  be  for  a man 
pressed  by  his  servant  who  was  also  his  creditor  for  wages 
and  loans,  to  satisfy  such  a claim  in  the  way'  the  insolvent 
did,  yet  the  provisions  of  the  Insolvent  Act  of  1864  clearly 
point  out  that  such  a payment  is  a fraud  upon  the  other 
creditors. 

“ The  second  charge  made  against  the  insolvent  is,  that 
he  did  not  keep  a cash  book  or  other  sufficient  books  of  ac- 
count suitable  to  his  trade,  which  is  not  denied  by  the 
insolvent. 

“ Under  these  circumstances,  although  I do  not  consider 
with  the  creditors  that  the  insolvent  should  never  be  dis- 
charged at  all,  yet  it  seems  right  that  some  penalty  should 
be  inflicted  in  consequence  of  the  faults  committed  by  him 
in  the  above  mentioned  instances.  I therefore  order  that 
his  discharge  shall  be  suspended  until  the  1st  February, 
1867,  and  will  sign  an  order  granting  his  discharge  suspen- 
sively,  to  take  effect  on  that  day.” 

That  in  accordance  with  the  said  judgment,  the  said  Judge 
granted  and  signed  an  order  bearing  date  on  the  said  sixth 
day  of  October,  A.D.  1866,  as  follows  : 

“ In  the  matter  of  Thomas  Lamb,  an  insolvent. 

“ Whereas  Thomas  Lamb,  of  the  town  of  Uapanee,  in 
the  County  of  Lennox  and  Addington,  merchant,  made  an 
assignment  under  the  Insolvent  Act  of  1864,  bearing  date 
upon  the  first  day  of  June,  in  the  year  1865  ; and  whereas 
after  the  expiration  of  one  year  from  the  date  of  the  said 
assignment,  having  given  due  notice  thereof,  arid  having  in 
all  respects  complied  with  the  provisions  of  the  said  Act,  the 
said  Thomas  Lamb  did,  on  the  tenth  day  of  August,  in  the 
year  one  thousand  eight  hundred  and  sixty-six,  present  his 
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petition  to  me,  James  Joseph  Burrowes,  Judge  of  the  County 
Court  of  the  County  of  Lennox  and  Addington,  praying  for 
his  discharge  under  the  said  act  ; and  whereas  the  said  insol- 
vent has  undergone  a full  examination  before  me  touching 
his  affairs, 

“Now  therefore  I,  the  said  Judge,  after  hearing  the  said 
insolvent  and  such  of  his  creditors  as  objected  to  his  dis- 
charge, and  all  the  evidence  adduced  as  well  on  the  part  of 
the  said  creditors  as  of  the  said  insolvent,  and  having  duly 
considered  the  said  allegations  and  proofs,  do  hereby,  ac- 
cording to  the  form  of  the  said  Insolvent  Act,  grant  the 
discharge  of  the  said  Thomas  Lamb  suspensively,  and  do 
order  that  such  discharge  shall  be  suspended  until,  and 
shall  go  into  operation  and  have  effect  upon  and  after,  the 
the  first  day  of  February,  in  the  year  one  thousand  eight 
hundred  and  sixty-seven. 

“ Witness  my  hand,  &c.” 

The  petitioners  being  dissatisfied  with  the  said  order  and 
decision,  made  an  application  to  a J udge  of  one  of  the  Supe- 
rior Courts  of  Common  Law,  presiding  in  Chambers  in 
Toronto,  to  be  allowed  to  appeal  from  the  said  order  and 
decision,  and  on  the  seventh  day  of  November,  A.D.  1866, 
an  order  was  granted  by  the  Chief  Justice  of  Upper  Canada, 
allowing  the  petitioners  to  appeal  to  one  of  the  J udges  of 
the  Superior  Courts  of  Common  Law  in  Chambers  from  the 
said  order  : 

That  since  the  allowance  of  the  said  appeal,  and  within 
five  days  therefrom,  the  petitioners  gave  security  in  the 
manner  required  by  the  said  Insolvent  Act  of  1864,  that  they 
would  duly  prosecute  the  said  appeal,  and  pay  all  costs. 

The  petitioners  therefore  prayed  that  the  said  order  and 
decision  of  the  J udge  of  the  County  Court  of  the  County  of 
Lennox  and  Addington  might  be  revised,  and  the  same 
reversed,  and  the  discharge  of  the  said  insolvent,  Thomas 
Lamb,  under  the  said  act  might  be  absolutely  refused,  or 
that  such  order  be  made  in  the  matter  as  should  seem  meet 

Osier  for  the  appellants. 
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Holmsted  for  the  insolvents. 

No  cases  were  cited  by  either  party. 

Hagarty,  J. — The  learned  Judge  below  considered  the 
insolvent’s  conduct  to  be  reprehensible  in  not  keeping 
proper  books  of  account,  and  suspended  his  discharge  for 
four  months.  I do  not  think  it  wise  to  interfere  with  the 
exercise  of  such  a discretion  on  the  part  of  a Judge  who  has 
heard  the  examination  of  the  insolvent  and  been  cognizant 
of  the  various  proceedings  in  the  case,  except  in  a very  clear 
case  in  which  the  appellate  jurisdiction  is  necessarily  invoked, 
to  prevent  an  undoubted  injustice. 

I think  the  learned  Judge  acted  with  extreme  leniency, 
and  possibly  took  a milder  view  of  the  bankrupt’s  miscon- 
duct than  I should  have  done,  judging  wholly  from  the 
papers  before  me.  Had  he,  with  his  superior  opportunities 
of  forming  a correct  opinion,  passed  a much  more  severe 
sentence,  I should  certainly  not  interfere  with  it  on  the 
insolvent’s  application.  I think  the  insolvent’s  neglect  to 
keep  proper  books  a most  serious  breach  of  duty,  causing 
great  possible  injury  to  his  creditors,  and  tending  to  raise 
strong  distrust  of  his  integrity.  The  evidence  of  his  being 
a very  illiterate  man  suggests  the  only  possible  excuse,  and 
weighed,  I presume  with  the  learned  Judge.  It  might  per- 
haps be  said  that  it  was  not  very  prudent  for  his  creditors 
to  trust  a man  so  unfit  for  the  conduct  of  business  or  the 
keeping  of  accounts  with  such  large  quantities  of  goods  on 
credit.  I do  not  differ  from  the  learned  Judge’s  view  as  to 
the  alleged  preference.  As  to  the  neglect,  to  keep  proper 
books,  I think  it  would  be  well  always  to  punish  such  a 
breach  of  duty  in  a severe  and  exemplary  manner. 

We  have  in  this  country  in  our  legislation  done  everything 
to  favour  debtors  and  render  the  escape  from  liability  as  easy 
as  possible  to  them.  It  will  be  well  at  all  events  that  the 
very  easy  requirements  of  the  Insolvent  Act  on  debtors 
asking  for  their  discharge  should  be  peremptorily  insisted 
on,  and  proper  punishment  awarded  to  any  breach  of  the 
trader’s  duties  in  conducting  his  business. 
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I gladly  avail  myself  of  the  opportunities  given  me  by 
sub-sec.  6 of  sec.  7 of  the  act,  and,  while  feeling  bound  to 
dismiss  the  appeal,  do  so  without  costs. 

I think  Mr.  Lamb’s  creditors  had  just  ground  for  feeling 
indignant  at  his  conduct  and  opposing  his  discharge,  and 
endeavouring  to  have  some  punishment  inflicted  upon  him. 

Appeal  dismissed. 


Ontario  Bank  y.  Fisher. 

T oronto  agent  for  typ  pripcipak—S&rvice  of  paper#. 

A summons  cannot  be  taken  put  by  an  agent  for  one  attorney  and 
served  on  himself  as  agent  for  another  attqrney. 

[Chami5E$s,  Hecr  3,  J8$5.] 

In  this  case  the  Toronto  agent  for  A,  an  attorney,  was 
also  agent  for  B,  another  attorney.  A summons  was  regu- 
larly taken  out  on  behalf  of  A,  as  attorney  for  the  plaintiff, 
and  served  by  a clerk  of  the  booked  agent  pf  A,  on  the 
agent  himself,  in  his  own  office,  as  for  a service  on  B,  who 
was  attorney  for  the  defendant.  The  agent  at  once  (in  the 
forenoon  of  Saturday)  notified  B by  telegraph  of  the  service. 

Curran , on  behalf  of  B,  under  special  instructions  from 
liim,  opposed  the  summons  on  the  ground  that  the  service 
was  under  the  circumstances  insufficient.  The  telegraph 
was  not  received  by  B till  twenty  minutes  to  six  on  Saturday 
evening. 

Osier , contra. — The  practice  which  was  followed  in  this 
case  has  been  the  constant  practice  in  matters  where  these 
two  principals  have  been  concerned,  and  has  never  before 
been  objected  to  by  either  of  them,  and  it  does  not  now  lie 
jn  the  mouth  of  B to  object  ; besides  this  is  the  practice 
in  all  cases  where  one  agent  acts  for  two  or  more  principals. 
B has  been  in  no  way  prejudiced.  There  is  no  other  way 
provided  for  making  the  service,  and  if  this  practice  is  irreg- 
ular, some  other  provision  should  be  made. 
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S.  Richards ^ Q.  C.,  amicus  curiae. — The  practice  has  been 
just  as  Mr.  Osier  states  it.  If  this  service  is  not  upheld,  it 
will  lead  to  every  paper  under  circumstances  like  this  being 
put  up  in  the  crown  office,  (and  quaere  whether  that  would  be 
good  service,)  or  every  principal  must  have  two  agents.  It 
is  a matter  of  great  importance  to  practitioners. 

Apam  Wilson,  J.— -I  can  make  no  order  on.  this  sum- 
mons, as  I cannot  countenance  any  such  practice?  There 
is  not  the  slightest  reflection  pn  the  agent  in  this  case,  who 
has  only  followed  the  practice  which  has  been  permitted  by 
his  principals  in  other  cases,  but  now  that  the  objection  has 
been  made,  I must  sustain  it.  I cannot  say  what  would  be 
the  proper  practice  under  the  circumstances,  but  this  way  of 
effecting  service  might  lead  to  most  injurious  results. 

The  practice  in  former  days  was  very  general  that  each 
principal  had  an  agent,  and  a sub-agent  upon  whom  papers 
could  be  served  in  such  cases. 

Order  refused. 


Robertson,  q.  L,  v.  Orchard. 

Qui  tam  action — Entitling  affidavits — Practice. 

Affidavits  to  be  used  in  proceedings  in  qui  tanqi  actions  must  shew  the 
character  in  which  the  plaintiff  sues. 

[Chambers,  December  6,  1867,1 

A summons  was  obtained  on  behalf  of  the  defendant, 
calling  upon  the  plaintiff  and  his  attorney  to  shew  cause 
why  the  writ  of  summons,  and  all  proceedings,  should  not  be 
set  aside  with  costs,  on  the  ground  that  the  action  (which 
was  a penal  action  against  a Justice  of  the  Peace  for  not 
returning  a conviction),  was  brought  without  authority,  &c. 

C.  W.  Paterson  shewed  cause,  and  made  a preliminary 
^objection,  that  one  of  the  affidavits  upon  which  the  sum- 


24 


PRACTICE  REPORTS. 


mons  was  brought  was  only  headed  in  the  name  of  the 
county  in  which  it  was  sworn,  and  that  the  other,  though, 
entitled  in  the  proper  court,  did  not  shew  the  character  in 
Avhich  the  plaintiff  sued,  only  thus  : “William  Robertson, 

plaintiff,  v.  Thomas  Orchard,  defendant  ; ” and  that  the 
affidavits  could  not  therefore  be  read. 

J.  D.  Edgar,  contra. 

It  is  not  necessary  that  the  character  in  which  the  plain- 
tiff sues  should  be  shewn  in  penal  actions,  though  it  may  be 
where  the  plaintiff  sues  purely  'in  a representative  capacity, 
as  in  the  case  of  an  executor,  etc.  ; Dale , q.  t.  v.  Beer , 
7 East  333. 

Adam  Wilson,  J. — The  rule  is  that  the  affidavit  must  be 
entitled  in  the  cause,  and  must  show  the  special  character  in 
which  the  party  sues. 

This  is  not  denied  as  to  assignees,  and  executors,  but  is 
said  not  to  apply  to  penal  actions  when  the  suit  is  brought 
as  well  for  the  plaintiff  as  for  the  Queen,  the  poor  of  the 
parish,  &c.,  &c.,  and  Dale  q.  t.  v.  Beer , 7 East  333,  is 
referred  to  in  support  of  this  view. 

But  that  was  a plea,  and  the  question  was  whether  judg- 
ment could  be  signed  as  for  want  of  a plea,  because  the  plea 
was  not  entitled — Dale  qui  tarn,  but  only  Dale  v.  Beer  ; 
and  the  Court  said  the  plea  was  sufficient  without  the 
addition  of  the  character  in  which  the  plaintiff  sued. 

This  is  not  an  authority  as  to  an  affidavit,  but  it  is  a clear 
authority  that  a plea  not  entitled  qui  tain,  is  not  a nullity. 

The  character  of  the  plaintiff  is  material  in  a penal  action, 
for  it  is  a variance  for  him  to  sue  out  a writ  qui  tam,  and 
to  declare  in  his  own  right  : Delver  q.  t.  v.  Strange,  6 T.  R. 
158.  The  proper  title  of  the  cause  should  be  in  the  affi- 
davit, and  I apprehend  the  proper  description  of  the  cause 
is  that  the  plaintiff  sued  not  for  himself  alone,  but,  in  this 
case,  for  the  Queen  as  well  as  himself. 

I think  the  affidavit  insufficient. 


Summons  discharged . 
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Reid  et  al.  v.  New. 

Pleading  several  matters. 

Defendant  in  the  first  instance  pleaded— 1,  never  indebted — 2,  a plea 
intended  as  a plea  of  set-off — but  which  was,  as  such,  clearly  a bad 
plea  ; and  subsequently,  without  taking  these  pleas  off  the  files, 

. pleaded  one  plea  of  never  indebted.  Plaintifi  signed  judgment,  but 
Held,  that  the  judgment  was  irregular,  the  second  plea  being,  if 
anything,  a plea  of  set-off  and  no  order  being  therefore  required. 

[Chambers,  December  24,  1866.] 

The  plaintiff  declared  on  the  common  counts,  the  action 
having  been  brought  to  recover  a balance  alleged  to  be  due 
by  the  defendant  to  the  plaintiff  for  the  building  of  a house 
in  the  town  of  Bothwell,  under  a written  agreement. 

The  defendant  pleaded  the  following  pleas  : 

1.  Never  indebted. 

2.  That  before  (the  commencement  of  this  action  the 
plaintiffs  were  and  still  are  indebted  to  the  defendant  in  an 
amount  equal  to  the  plaintiff’s  claim  ; for  that  the  plaintiffs, 
by  agreement  under  seal,  bearing  date  the  twenty-third  day 
of  February,.  1866,  contracted  with  the  defendant  to  build, 
erect,  and  finish  in  a substantial  and  tradesmanlike  manner, 
and  to  furnish  and  supply  the  best  materials,  workmanship 
and  labor  for  a certain  building,  in  the  village  of  Bothwell, 
within  forty-five  days  from  the  date  of  such  agreement 
according  to  specifications  in  the  said  agreement  set  forth 
and  the  defendant  says  that  the  plaintiffs  did  not  build,  erect, 
and  finish  the  said  building  in  a substantial  and  tradesman- 
like manner  ; and  that  they  the  said  plaintiffs  did  not  furnish 
and  supply  the  best  materials  therefor,  and  that  they  the  said 
plaintiffs  did  not  complete  the  said  building  within  the  time 
specified  in  the  said  agreement,  but  the  work  done  by  the  said 
plaintiffs  was  performed  in  an  unskilful  and  untradesmanlike 
manner,  and  was  by  them  left  unfinished,  and  the  materials, 
workmanship  and  labor  by  them  furnished  were  of  inferior 
quality  ; and  the  defendant  was  hindered  and  prevented 
from  the  use  and  occupation  of  the  said  building,  whereby 
the  defendant  sustained  great  loss  and  damage  ; and  the 
defendant  claims'  to  set  off  the  loss  and  damage  so  by  him 
sustained  against  the  plaintiffs’  claim. 
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The  plaintiffs’  attorney  gave  the  defendant’s  attorney  to 
understand  that  he  did  not  think  these  two  pleas  could  be 
pleaded  together  without  leave,  and  the  latter  therefore  filed 
a fresh  plea  of  never  indebted  only.  The  plaintiffs’  attorney 
however  thought  fit  subsequently  to  sign  judgment  as  in 
default  of  plea,  on  the  ostensible  ground  that  the  two  pleas 
coulc)  not  be  pleaded  together  without  leave,  and  that  no 
leave  had  been  obtained. 

The  defendant  thereupon  obtained  a summons  to  set  aside 
this  judgment,  with  costs,  for  irregularity,  or  upon  the  merits. 


Morphy  shewed  cause,  and  contended  that  the 
should  be  allowed  to  stand,  because  the  plea  was  not  a plea 
of  set-off,  although  called  by  that  name  ; that  if  anything, 
it  was  a special  plea  claiming  to  be  entitled  to  damages 
unliquidated  ; and  being  a special  plea,  or  in  the  nature  of 
one,  an  order  to  plead  it  with  the  plea  of  never  indebted 
Was  necessary.  That  defendant,  before  filing  a second  plea 
of  never  indebted,  should  have  first  obtained  an  order  to  take 
the  Other  pl,eas  off  the  files.  He  referred  to  Com.  L.  P.  Act, 
see?.  112  and  113,  and  the  cases  cited  in  notes  to  2nd  Ed. 
Buben  & Leake,  pp.  479  and  570. 

Fergitsor},  contra,  argued  that  the  plea  was  a plea  of  set- 
off ; plaintiffs  might  have  struck  out  as  a bad  plea,  or  they 
might  demur,  but  it  was  nevertheless  one  of  those  pleas 
which  the  statute  allowed  to  be  pleaded  without  an  order. 

Hag  arty,  J.,  delivered  the  judgment  of  the  Court. 

When  the  plaintiff*  signed  judgment,  there  was  a plea  of 
never  indebted  and  a plea  of  set-off  on  the  files,  and  also  a 
single  plea  of  never  indebted. 

Defendant  was  allowed  by  statute  to  plead  any  of  these 
without  a Judge’s  order.  Plaintiff  says  the  plea  of  set-off 
is  a bad  plea.  I agree  with  him  that  it  is  so.  It  is  a plea 
that  he  could  not  have  obtained  a Judge’s  order  for  leave  to 
put  in  ; it  is  not  a plea  requiring  any  order.  It  is  nothing, 
and  can  be  called  nothing,  but  a bad  plea  of  set-off.  It  could 
certainly,  in  my  opinion,  if  filed  at  all,  be  filed  vdthout  any 
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order.  I cannot  possibly  understand  bow  plaintiff  could 
treat  it  as  a nullity  uud  sign  judgment.  He  might  demur, 
or  perhaps  might  have  it  taken  off  the  files  as  being  clearly 
bad>  but  as  to  this  I express  no  opinion-  I feel  satisfied  he 
could  not  sign  judgment.  Besides,  if  the  pleas  so  filed  are 
to  be  treated  as  mere  nullities,  then,  when  tire  plaintiff  goes 
to  sign  judgment,  he  finds  the  second  plea  of  never  indebted 
on  the  files.  So  in  whatever  aspect  the  case  is  to  be  viewed 
the  judgment  cannot  be  supported,  and  must  be  set  aside  as 
irregular. 

Summons  absolute. 


I n Re  Ree^e,  an  QvERitopniNC 

Mortgagor  and  Mortgagee—C.  Si.  U.  0.,  pap.  sec.  8$. 

A mortgagee  from  whom  the  moitgagor  has  accepted  a lease  of  the 
mortgaged  premises  wifi  not  fie  permitted  on  the  expiration  of  the 
term  to  proceed  against  the  mortgagor  as  an  overhokling  tenant  un- 
der the  above  Act. 

[Chambers,  January  22,  1867.  ) 

After  default  had  been  made  in  payment  of  a mortgage, 
the  mortgagor  accepted  from  the  mortgagee  a lease  of  part 
of  the  mortgaged  premises  for  a year.  No  rent  was  paid, 
and  upon  the  expiration  of  the  term,  the  tenant  refusing  to 
get  out  of  possession,  the  landlord  applied  for  a writ  of  in- 
quisition under  sec.  63  of  the  act  respecting  Ejectment. 

Osier , for  the  landlord. 

Richards,  C.  J.— I have  consulted  with  some  of  my 
brother  judges,  and  we  are  of  opinion  that  the  present  is  not 
a case  in  which  we  should  grant  the  summary  remedy  given 
by  the  above  section.  It  cannot  be  said  that  the  tenant 
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holds  over  without  right,  or  colour  of  right.  She  is  mort- 
gagor in  possession,  the  landlord  has  his  remedy  by 
ejectment  or  foreclosure,  and  the  tenant  has  the  right  to 
stay  proceedings  in  either  case  by  paying  the  amount  really 
due  on  the  mortgage  with  costs. 

I do  not  think  I should  deprive  her  of  this  right  by 
enabling  her  landlord  to  proceed  against  her  as  an  over- 
holding tenant. 

Order  refused1. 


In  Re  Weatherly. 


Con.  Stat.  ch.  25,  sec.  If.1 — Order  to  commit  for  unsatisfactory  answers — 
In  what  county  debtor  to  be  imprisoned — Deputy  Judge. 

A County  Judge  ordered  an  execution  debtor  to  be  committed  under 
Con.  Stat.  U.  C.  cap.  24,  sec.  41,  for  ten  weeks,  but  the  Judge  died 
before  the  order  was  enforced.  The  Deputy  Judge  then,  upon  the 
same  examination,  ordered  the  debtor  to  be  committed  for  three 
months,  and  directed  his  warrant  to  all  Sheriffs,  &c.  Defendant  was 
arrested  and  lodged  in  the  gaol  of  a County  in  which  he  did  not  re- 
side. 

Held,  1.  That  the  committal  to  any  County  other  than  that  in  which, 
debtor  resided,  was  irregular  : and  semble,  that  the  order  or  warrant 
and  direction  therein  should  shew  the  debtor’s  residence,  and  that 
he  is  to  suffer  imprisonment  there. 

2.  That  the  Deputy  Judge  could  not  make  a different  order  from  that 
which  had  been  made  by  the  County  Judge. 

The  prisoner,  who  was  brought  up  on  a writ  of  habeas  corpus,  was 
therefore  discharged. 

[Chambers,  February  2,  1867.] 

The  plaintiff  obtained  a final  judgment  against  defendant 
in  the  County  Court  of  the  United  Counties  of  Huron  and 
Bruce,  and  subsequently  an  order  was  made  for  the  oral 
examination  of  the  defendant  as  to  his  estate  and  effects  before 
the  County  Judge  of  Wentworth,  in  whose  jurisdiction  he 
then  resided. 

The  defendant  was  accordingly  examined,  but  his  answers 
being  said  not  to  be  satisfactory,  a summons  was  taken  out 
before  the  Judge  of  the  United  Counties  of  Huron  and 
Bruce  to  shew  cause  why  the  defendant  should  not  be  com- 
mitted, and  an  order  was  made  on  this  summons  by  the  late 
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Judge  Cooper,  directing  his  committal  to  the  common  gaol  of 
the  United  Counties  of  Huron  and  Bruce,  of  which  Counties 
he  was  the  County  Judge,  for  a period  of  ten  weeks  from  the 
time  of  his  arrest.  The  Sheriff,  however,  was  unable  to  find 
him  within  his  bailiwick. 

The  plaintiff  then  obtained  a summons  from  Isaac  T. 
Toms,  Esq.,  Deputy  Judge  of  the  said  United  Counties 
presiding  in  Chambers  at  Goderich,  (Judge  Cooper  having 
died  in  the  meantime,)  calling  on  the  defendant  to  shew 
cause  why  he  should  not  forthwith  pay  the  debt  or  liability 
which  was  the  subject  of  the  action  in  which  judgment  had 
been  .recovered  against  him,  or  why  in  default  thereof  he 
should  not  be  committed  to  the  common  gaol  of  the  said 
United  Counties  of  Huron  and  Bruce,  or  to  the  common 
gaol  of  such  County  or  Union  of  Counties  in  which  the  said 
defendant  might  be  found  or  reside,  for  such  time  as  might 
seem  meet,  not  exceeding  twelve  months,  on  the  grounds 
that  the  said  defendant  in  his  said  examination  had  not 
made  satisfactory  answers,  and  had  voluntarily  submitted  to 
pay  the  judgment  at  a time  then  past,  and  had  not  done  so. 

The  defendant  not  appearing  upon  this  summons  and  not 
having  paid  the  debt,  the  Deputy  Judge  made  his  order 
(after  a full  recital  of  the  facts  above  shortly  detailed)  as 
follows  : — 

“How,  I,  Isaac  Francis  Toms,  Esquire,  Deputy  Judge  of 
the  County  Court  of  the  United  Counties  of  Huron  and 
Bruce,  sitting  and  presiding  in  Chambers,  and  having 
authority  so  to  do,  upon  reading  all  the  aforesaid  recited 
proceedings,  and  upon  reading  the  said  examination,  the 
said  summons,  the  affidavit  of  service  thereof,  and  the  affida- 
vit of  Lewis  Gordon  Moore,  the  plaintiff’s  attorney,  herein 
fyled  upon  the  granting  of  the  said  summons  by  me,  where- 
by it  appears  that  the  said  defendant  had  not  then  paid  any 
part  of  the  said  judgment  and  costs  in  this  cause,  and  no 
cause  being  shewn  against  the  said  summons,  do  declare  and 
adjudge  that  the  said  defendant  has  not  made  satisfactory 
answers  respecting  his  property,  and  that  it  appears  to  me 
that  the  said  defendant,  from  such  examination,  has  property 
and  means  sufficient  to  discharge  the  said  judgment,  and 
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that  in  his  said  examination  he  promised  and  agreed  to  pay 
the  judgment  and  costs  at  a day  now  past  ; and  I order  and 
adjudge,  under  and  pursuant  to  the  forty-first  section  of 
chapter  twenty-four  of  the  Consolidated  Statutes  for  Upper 
Canada,  aforesaid,  that  the  said  defendant,  J.  Weatherly, 
be  committed  to  the  common  gaol  of  the  United  Counties  of 
Huron  and  Bruce,  or  to  the  common  gaol  of  such  County  or 
Union  of  Counties  wherein  the  said  defendant  may  reside  or 
be  found,  for  the  period  of  three  months  from  the  time  of 
his  arrest  ; and  that  the  said  Sheriff  of  the  said  United 
Counties  of  Huron  and  Bruce,  or  the  Sheriff  of  sufch 
County  or  Union  of  Counties  in  which  the  said  defendant 
may  reside  or  be  found,  do  forthwith  arrest  the  said  defen- 
dant and  commit  him  to  the  gaol  of  the  County  or  Union 
of  Counties  within  his  respective  jurisdiction,  and  that  you 
the  said  gaoler  of  the  said  United  Counties,  or  you  the 
gaoler  of  such  County  or  Union  of  Counties,  as  aforesaid, 
do  receive  him  into  the  said  gaol,  and  that  you  the  said 
Sheriff  of  the  said  United  Counties,  or  you  the  said  Sheriff 
of  such  County  or  Union  of  Counties,  as  aforesaid,  and  the 
keeper  of  the  gaol  of  the  said  United  Counties,  or  the  keeper 
of  the  gaol  of  such  County  or  Union  of  Counties,  as  afore- 
said, do  cause  him  when*  so  received  into  your  said  respective 
gaol,  to  remain  and  continue  committed  and  in  custody  in 
the  said  gaol  for  the  said  term  of  three  months  from  the 
time  of  his  arrest,  including  the  day  of  such  arrest.” 

This  order  was  directed  to  the  Sheriff  and  to  the  keeper 
of  the  common  gaol  of  the  United  Counties  of  Huron  and 
Bruce,  and  to  the  Sheriff  and  the  keeper  of  the  Common 
gaol  of  such  County  or  Union  of  Counties  in  which  the  said 
defendant  J.  Weatherly,  might  reside  or  be  found,  and  more 
particularly  to  the  Sheriff*  and  the  gaol  keeper  of  the  com- 
mon gaol  of  the  County  of  Simcoe. 

Upon  this  order  the  Sheriff  of  the  County  of  Simcoe 
arrested  the  defendant  and  lodged  him  in  the  common  gaol 
for  his  County. 

On  the  19th  January  last,  a writ  of  habeas  corpus  issued 
to  the  keeper  of  the  said  gaol,  under  which  the  defendant 
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was  brought  before  the  presiding  Judge  in  Chambers,  the 
return  of  the  gaoler  stating  that  the  defendant  was  detained 
upon  the  order  of  Mr.  Toms,  and  for  no  other  cause. 

Upon  filing  the  writ  and  return  and  affidavit  of  the  prisoner 

McCarthy,  for  the  prisoner,  applied  for  his  discharge  on 
the  grounds  : 

That  the  order  or  warrant  was  not  certain  in  its  direction. 

That  the  committment  is  in  pcenam. 

That  the  Deputy  Judge  had  no  right  or  jurisdiction  to 
make  such  an  Order,  and  that  the  proceedings  were,  owing 
to  the  death  of  the  County  Judge,  irregular. 

That  a County  Court  had  no  jurisdiction  Out  of  its  own 
County. 

That  the  committal  should  have  been  in  the  County 
where  defendant  resided. 

That  the  Deputy  J udge  could  not  order  a longer  period 
of  imprisonment  than  J udge  Cooper  had. 

G Wynne,  Q.  C.,  shewed  cause,  citing  In  re  Bigger,  10 
U.  C.  L.  J.  329  ; Canadian  Prisoners  Case,  9 A.  & E.  731  ; 
Lord  Denman  in  Cams  Wilson’s  Case,  7 Q.  B.  984-1015  ; 
Dime’s  Case,  14  Q.  B.  557.  (Thesiger’s  argument) ; and  he  re- 
ferred to  Con.  Stat.  U.  C.  cap.  24,  sec.  41 ; 22  Yic.  cap.  15, 
secs.  22 ; 29-30  Yic.  cap.  45. 

McCarthy,  contra,  cited  Chichester  v.  Gordon,  25  U.  C. 
Q.  B.  527  ; Ex  parte  Kinning,  4 C.  B.  507  ; Abley  v.  Dale, 
10  C.  B.  62  ; BulUn  v.  Hoodie,  13  U.  C.  C.  P.  126  ; 
Henderson  v.  Dickson,  19  U.  C.  Q.  B.  592  ; Kinning  v. 
Buchanan,  8 C.  B.  282  ; Peacock  v.  Bell,  1 Win.  Saunders, 
73  ; In  re  Peerless,  1 Q.  B.  143  ; In  re  Hawkins , 9 U.  C.  L. 
J.  295  ; Leonard  Watson’s  Case,  9 A.  <fc  E.  731. 

Richards,  C.  j. — The  affidavit  of  the  defendant  and  the 
warrant  itself  seeiii  to  shew,  that  at  the  tinie  of  the  issue  of 
the  order  under  which  he  is  now  confined  and  his  arrest  there- 
under, he  resided  in  the  (County  of  Wentworth.  The  Com 
Stat.  U.  C.  cap.  24,  sec.  41,  authorizes  the  party  against 
whom  the  proceeding  is  being  taken  to  be  coinniitted  to  the 
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common  gaol  of  the  County  in  which  he  resides.  The  com- 
mittal to  the  gaol  of  the  County  of  Simcoe  seems  irregular, 

and  defendant  should  be  discharged. 

© 

I also  incline  to  the  opinion  that  Judge  Cooper  having 
decided  upon  the  matter  of  the  defendant’s  oral  examination, 
it  was  not  open  to  the  present  Deputy  J udge  to  decide  on  the 
same  matter  and  direct  an  imprisonment  for  a longer  period 
than  J udge  Cooper  had  done. 

I have  not  been  able  to  look  thoroughly  into  the  matter, 
but  my  impression  is  that  the  order  ought  to  show  on  its  face 
and  in  its  direction  that  the  imprisonment  is  to  be  suffered 
by  the  defendant  in  the  County  in  which  he  resides,  and  such 
residence  ought  to  be  shewn  in  the  warrant  or  order. 

I do  not  Avish  it  to  be  understood  that  I have  formed  the 
opinion  that  the  proceeding  ordered  to  be  taken  by  Judge 
Cooper  could  not  have  been  followed  up  by  a proper  Avarrant 
or  order  of  the  present  J udge,  carrying  out  the  proper  im- 
prisonment in  the  proper  County. 

Prisoner  discharged. 


In  Re  Doyle’s  Conviction  on  Complaint  of  McCumber. 

Conviction  at  Quarter  Sessions  under  Con.  Stat.  U.  C.  cap.  75 — Certio- 
rari. 

A.  engaged  B.  and  his  hired  man  C.  to  build  a house  for  him,  and 
agreed  to  pay  B.  his  ordinary  wages,  and  $1  per  diem  for  C.  A. 
making  default  was  convicted  before  a magistrate  under  the  Master 
and  Servants’  Act,  and  ordered  to  pay  B.  $15.50  for  C.’s  services. 
A.  appealed,  but  the  appeal  was  adjourned  to  another  Sessions, 
when  the  comuction  was  quashed.  B.  then  obtained  a summons  to 
to  shew  cause  why  a certiorari  should  not  issue  to  return  the  order 
quashing  conviction,  &c. , into  the  Queen’s  Bench. 

Held , 1.  That  the  applicant  had  a right  to  the  certiorari , but 

Semble,  that  the  proceedings  to  reinstate  the  conviction  Avere  unneces- 
sary. 

Held,  2.  That  the  agreement  referred  to  did  not  come  Avithin  the 
second  branch  of  Con.  Stat.  U.  C.  cap.  75,  sec.  3,  and 

■Semble,  that  the  terms  used  in  the  first  branch  of  same  section  refer  to 
agreements  where  master,  journeyman  and  laborer  belong  to  the 
same  calling,  and  one  engaged  the  other  to  work  for  him  in  its 
exercise. 

Qucere,  as  to  power  of  Quarter  Sessions  to  adjourn  such  a case. 

[Chambers,  February  4,  1867.] 

In  September  last  one  John  Doyle,  an  innkeeper,  en- 
gaged one  Daniel  McCumber  and  his  hired  man  S.  P. 
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Cunningham,  to  frame  and  erect  a new  house  for  him,  and 
agreed  to  pay  McCumber  for  his  services  his  customary 
daily  rate  of  charge  wages,  and  to  pay  him  also  one  dollar 
per  diem  for  the  services  of  Cunningham.  McCumber  made 
complaint  before  a magistrate  under  the  Master  and  Ser- 
vants Act,  that  Doyle  did  not,  according  to  this  bargain, 
pay  to  McCumber  Cunningham’s  wages  at  the  aforesaid 
rate  for  a period  of  fifteen  and  a half  days’  work.  The 
Magistrate  thereupon  convicted  Doyle,  and  ordered  him  to 
pay  to  McCumber  $15.50  for  Cunningham’s  services,  and 
$6.35  for  costs. 

Doyle  gave  notice  of  appeal  against  this  conviction  for 
the  then  next  Quarter  Sessions  to  be  holden  on  the  11th  of 
September,  1866.  The  statute  requires  the  party  thinking 
himself  agrieved  by  the  decision,  to  give  notice,  eight  days 
before  the  first  Quarter  Sessions  to  be  held  not  sooner  than 
twelve  days  after  the  conviction,  of  his  intention  to  appeal, 
and  “ such  Court  shall  at  such  Sessions  hear  and  determine 
the  matter  of  such  appeal.”  But  at  those  Sessions  the 
Court  adjourned  the  appeal. 

On  the  part  of  McCumber  it  was  sworn  that  his  counsel 
strenulously  opposed  the  adjournment.  The  other  side  repre- 
sented the  contrarv. 

At  the  December  Sessions  the  appeal  was  called,  and 
several  objections  were  taken  on  McCumber’s  behalf  to  its 
being  then  heard,  and  such  objections  being  overruled,  his 
counsel  withdrew,  producing  no  evidence  to  sustain  his 
appeal  and  taking  no  further  part  in  the  proceedings  ; and 
the  Court  quashed  the  conviction,  having  received  no  evi- 
dence upon  the  proceedings  in  appeal,  or  on  the  merits  of 
the  original  complaint. 

A point  was  raised  whether  the  Justices  in  Quarter  Ses- 
sions could  amend  the  date  at  the  foot  of  the  conviction, 
which  was  thus  stated,  “ Given  under  my  hand  and  seal  this 
fifth  day  of  September,”  1856,  while  the  caption  was,  “ Be  it 
remembered  that  on  the  twenty-ninth  day  of  August,”  1856. 
The  former  being  the  day  the  conviction  was  rendered.  It 
did  not  appear  whether  the  amendment  was  ordered. 
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J.  A.  Boyd , for  McCumber,  the  respondent,  obtained  a 
summons  calling  upon  Doyle,  the  appellant,  and  the  Justices 
of  the  General  Quarter  Sessions  of  the  Peace  for  the  Coun- 
ty, by  and  before  whom  the  order  quashing  the  conviction  was 
made,  to  shew  cause  why  a writ  of  certiorari  should  not 
issue  directing  the  said  J ustices  to  return  into  the  Court  of 
Queen’s  Bench  the  said  order  and  all  proceedings  had 
thereon. 

He  filed  affidavits  of  the  facts,  and  a notice  of  motion, 
(a  copy  of  which  had  been  served  upon  the  Chairman  of  the 
Quarter  Sessions  and  on  the  attorney  for  Doyle)  reciting 
the  conviction  : that  there  was  no  evidence  produced  before 
the  Court  of  Quarter  Sessions  at  the  sittings  where  such 
order  was  made  of  the  service  of  any  notice  of  appeal 
for  that  sittings,  or  that  he  had  entered  into  proper 
recognizances  therefore  : that  no  notice  had  been  given 

to  the  respondent  of  the  intention  of  the  appellant  to 
proceed  at  said  Court  : that  the  Court  had  exceeded  its. 
jurisdiction  in  adjourning  the  matter  from  the  September  to 
the  December  sittings  : that  the  Sessions  had  no  jurisdiction 
inasmuch  as  the  convicting  J ustice  had  none  : that  the  sta- 
tute allowing  appeals  gives  no  right  of  appeal  from  convic- 
tions in  matters  not  cognizable  by  the  Magistrate. 

J.  B.  Bead  shewed  cause. 

1.  The  summons  does  not  set  out  the  grounds  why  the 
same  should  be  made  absolute. 

2.  The  party  moving  for  the  writ  beiiig  the  party  prose- 
cuting such  certiorari  has  not  entered  into  a recognizance 
with  sufficient  sureties  of  £50,  with  a condition  to  prosecute 
same  according  to  5 Geo.  II.  cap.  10,  sec.  2. — See  The 
King  v.  Justices  of  Glamorganshire , 7 T.  R.  279  and 
notes  ; Regina  v.  Peterman , 23  U.  C.  R.  516. 

3.  If  it  is  contended  that  the  Quarter  Sessions  had  no  juris- 
diction, then  it  is  matter  for  prohibition  not  certiorari  : 
Meyers  v.  Wonnacott  23  U.  C.  R.  611. 

4.  The  Magistrate’s  original  conviction  was  bad,  Con.  Statv 
U.  C.  cap.  75  5 Ln  re  Lawrence  Joice,  19  U.  C.  R.  197. 

5.  The  Court  of  Quarter  Sessions  has  power  to  adjourn  ; at 
all  events  any  question  of  the  kind  has  been  waived.  See 
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Regina  v.  Justices  of  Monmouthshire , 4 B.  & C.  844  ; Re- 
gina v.  Allen , 15  East.  346  ; Regina  v.  Belton , 11  A.  & E. 
498  ; Dickenson’s  Guide  to  the  Quarter  Sessions,  75,  910.  . 

«/.  A Boyd,  contra. 

1.  24o  grounds  of  objection  are  required  on  a summons  of 
this  kind.  Besides  if  necessary  they  are  sufficiently  stated  in 
the  affidavit  and  notice  of  motion.  Pcdey  on  C onvictions,  360. 

2.  The  Quarter  Sessions  had  no  power  to  adjourn  the  case, 
Regina  v.  Belton , 11  Q.  B.  379  ; Bowman  v.  BlytJi , 7 E.  & 
B.  26  ; Regina  v.  Cambridge  Union,  7 Jur.  1ST.  S.  1073. 

3.  The  right  of  appeal  is  only  in  cases  where  the  J ustice 
has  jurisdiction.  See  Con.  Stat.-  U.  C.  cap.  114. 

Draper,  C.  J.— The  Con.  Stat.  TJ.  C.  ch.  75,  authorizes 
summary  conviction,  upon  complaints  of  the  breach  of  any 
agreement  between  masters  ana  journeymen  or  skilled  labo- 
rers in  any  trade,  calling  or  craft.  I think  these  terms  refer 
to  agreements  where  master,  journeyman  and  laborer,  belong 
to  the  same  calling,  &c.,  and  the  one  engages  the  other  to 
work  for  him  in  its  exercise.  This  was  certainly  no  agree- 
ment between  a master  and  servants  for  the  performance  of 
duties  or  service  within  the  meaning  of  the  second  branch  of 
sec.  3 of  the  statute. 

The  applicant,  McCumber,  desires  to  bring  up  the  order 
of  Sessions  quashing  the  conviction,  and  to  move  to  quash 
that  order  and  so  reinstate  the  conviction.  In  my  present 
impression  of  the  conviction,  this  is  an  unnecessary  proceed- 
ing as,  admitting  that  the  Superior  Court  should  quash  the 
order  on  any  ground,  the  conviction  must  still  rest  on  its 
own  merits,  and  I do  not  see  my  way  clear  to  hold  that  the 
case  comes  within  the  Master  and  Servants  Act.  But  I 
think  the  applicant  has  the  right  to  the  certiorari.  I have 
not  noticed  the  formal  objections  made  to  this  application, . 
but  I do  not  feel  they  should  prevail.  Many  rules  of  prac- 
tice in  civil  proceedings  are  inapplicable  to  such  matters  as 
the  present.  I think  the  writ  must  go. 


Order  accordingly . 
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Reg.  ex.  eel.  Tinning  v.  Edgar. 


Manl'ctpal  election — Qualification  for  alderman  in  cities — 29  and  30  Vic. 
caps.  51,  52 — Seating  unsuccessful  candidate ; — Notice  of  disqualification 
to  electors. 


On  an  application  to  unseat  one  E.,  sitting  as  an  alderman  for  a city, 
and  to  seat  another  candidate  in  his  place,  it  appeared  that  E.  was 
only  rated  on  the  last  revised  assessment  roll  as  a householder  to 
the  extent  of  $160.  It  was,  however,  contended,  that  no  qualifica- 
tion at  all  was  necessary,  but  even  if  so,  it  was  sufficient  that  the 
qualification  should  be  that  of  a councilman  under  the  former  act. 
•it  was  disputed  whether  due  notice  had  been  given  to  the  electors 
-of  ids  alleged  want  of  qualification  before  and  during  the  time  of 
<tlre  election,  and  nothing  was  said  in  the  affidavits  as  to  any  such 
notification,  or  any  protest  at  the  time  of  the  nomination.  On  the 
Ray  of  election,  just  before  the  polling  commenced,  a notice  warning 
the  electors  against  voting  for  E.,  signed  by  an  elector,  was  handed 
vto  the  Returning  Officer,  and  read  by  him  aloud  in  the  hearing  of 
those  present.  Printed  copies  of  this  notice  were  posted  in  various 
places.  % 

JJe’d  L That  it  was  necessary  that  candidates  for  the  office  of  alderman 
should,  at  the  time  of  the  last  election  for  cities,  have  been  qualified 
as  was  necessary  they  should  have  been  qualified  to  be  eligible 
under  Con.  Stat.  U.  0.  eh.  54. 

2.  That  a qualification  as  councilman  under  the  old  law  was  insuffici- 
ent to  enable  E.  to  sit  as  an  alderman  under  the  present  act. 

;.3«  ThntThe  notice  of  disqualification  should  have  been  given  at  the 
ttime  of  the  nomination  of  candidates,  asunder  sec.  110,  sub-sec.  6, 
of  the  new  act,  no  candidate  could  be  voted  for  who  had  not  been 
proposed  and  seconded  at  the  nomination. 

4.  That  an  exception  taken  to  the  qualification  should  be  of  such  a 
plain  character  that  the  electors  can  easily  form  an  opinion  as  to 
its  correctness. 

[Chambers,  February  5,  1867.] 


This  was  an  application  to  unseat  J ames  D.  Edgar,  one 
of  the  Alderman  elect  for  St.  George’s  Ward,  in  the  City 
of  Toronto,  and  to  seat  the  relator,  Richard  Tinning,  the 
unsuccessful  candidate  next  on  the  poll,  in  his  place. 

Mr.  Edgar  was  only  rated  on  the  last  revised  assessment 
roll  as  a householder  to  the  extent  of  $160  rental. 

Since  the  assessment  was  made  he  had  become  the  owner 
of  real  estate  in  the  City  of  Toronto  of  the  value  of  about 
$2,000. 

It  was  disputed  whether  due  notice  had  been  given  to  the 
electors  of  the  alleged  want  of  qualification  of  Mr.  Edgar, 
before  and  during  the  time  of  the  election,  and  nothing  was 
said  in  the  affidavits  as  to  any  such  notification,  or  as  to  any 
protest  at  the  time  of  the  nomination. 
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On  the  day  of  election,  just  before  the  polling  commenced* 
a written  protest  or  notice  against  the  election  or  return  of 
Mr.  Edgar,  warning  the  electors  against  voting  for  him, 
and  signed  by  an  elector,  was  handed  to  the  Returning 
Officer,  and  read  by  him  aloud  in  the  hearing  of  those  pre- 
sent. Printed  copies  of  this  notice  were  posted  up  in 
various  conspicuous  places  throughout  the  ward,  but  were  in 
many  instances  defaced  and  concealed  by  other  persons. 

The  relator  obtained  the  highest  number  of  votes  next  to 
the  three  candidates  who  at  the  close  of  the  poll  were  declar- 
ed elected,  and  his  qualification  was  not  denied. 

Lauder , for  the  relator,  obtained  a fiat  directing  a writ 
of  summons,  in  the  nature  of  a quo  warranto,  to  issue, 
directed  to,  and  calling  upon  James  D.  Edgar,  of  the  City 
of  Toronto,  &c.,  Esquire,  to  shew  cause  by  what  authority 
he  exercised  or  enjoyed  the  office  of  Alderman  for  the  Ward 
of  St.  George  of  the  said  City,  and  why  Richard  Tinning,  of 
the  said  City  of  Toronto,  wharfinger,  should  not  be  declared 
duly  elected  and  admitted  to  the  said  office  of  Alderman 
for  the  said  Ward,  in  the  room  of  the  said  James  D. 
Edgar. 

He  filed  several  affidavits  and  the  statement  of  the  relator, 

which  alleged, 

That  the  said  election  was  not  conducted  according  to 
law,  in  this,  that  although  the  Returning  Officer  for  the  said 
ward,  and  the  electors  of  the  said  ward,  were  duly  notified, 
before  any  votes  were  taken  on  the  day  of  the  said  election, 
that  the  said  James  D.  Edgar  had  not  the  necessary  pro- 
perty qualification  to  qualify  him  for  the  said  office,  yet 
votes  were  by  electors  given,  and  were  taken  and  received 
by  said  Returning  Officer  for  the  said  James  D.  Edgar, 
for  the  said  office  of  Alderman. 

That  the  election  of  the  said  James  D.  Edgar  was 
illegal,  on  the  ground,  that  he,  the  said  James  D.  Edgar, 
had  not  at  the  time  of  said  election,  either  in  his  own  right 
or  in  the  right  of  his  wife,  as  proprietor  or  tenant,  a legal 
or  equitable  freehold  or  leasehold  rated  in  his  own  name  on 
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the  last  revised  assessment  roll  for  the  said  City  of  Toronto, 
to  the  extent  or  value  sufficient  to  qualify  him  for  the  said 
office,  according  to  the  true  intent  and  meaning  of  the  acts 
in  force  in  the  Province  respecting  the  municipal  institutions 
of  Upper  Canada. 

That  the  said  Richard  Tinning  should  be  declared  duly 
elected  to  the  said  office  of  Alderman  for  the  said  ward, 
inasmuch  as  he  received  next  to  the  said  James  D.  Edgar 
the  highest  number  of  votes  at  the  said  election,  and,  being 
duly  equalified,  should  be  declared  one  of  the  duly  elected 
Aldermen  for  the  said  ward. 

That  the  said  James  D.  Edgar,  not  being  possessed  of 
the  necessary  property  qualification,  and  due  notice  having 
been  given  of  the  same  to  the  electors,  the  votes  polled  for 
the  said  J ames  D.  Edgar  should  be  treated  as  thrown  away, 
and  of  no  effect,  and  the  candidate  (namely  the  said  Richard 
Tinning)  having  the  next  highest  number  of  votes  at  said 
election,  and  being  otherwise  duly  qualified,  should  be  de- 
clared to  be  the  duly  elected  candidate  for  one  of  the  offices 
of  Alderman  for  the  said  ward  of  the  said  city,  and  in  the 
room  and  instead  of  the  said  J ames  D.  Edgar. 

That  he,  the  said  Richard  Tinning,  should  be  declared 
one  of  the  duly  elected  Alderman  for  the  said  ward,  and  the 
said  James  D.  Edgar  removed  from  said  office,  inasmuch  as 
he,  the  said  Tinning,  objected  to  the  election  of  the  said 
Edgar  to  the  said  office  as  above  stated,  and  notified  the  said 
Edgar,  &c. 

On  the  return  of  the  summons, 

Robert  A.  Harrison  [Moss  with  him),  shewed  cause. 

Any  person  not  disqualified  under  29  and  30  Yic.  ch.  51, 
and  who  can  take  the  declaration  required  in  that  act  (ex- 
cept the  clause  as  to  property  qualification)  is  eligible  up  to 
the  1st  of  September,  1867,  for  the  reason,  that  cap.  51 
clearly  repeals  the  old  property  qualifications,  and  cap.  52 
simply  postpones  the  new  qualification  for  some  months, 
making  no  provision  at  all  for  property  qualification  in  the 
meantime. 

If  caps.  51  and  52  must  be  read  together,  then  all  incon- 
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sistent  portions  of  former  acts  are  repealed.  By  these 
enactments  the  whole  constitution  of  the  council  is  changed. 
Aldermen  and  Councilmen  are  both  swept  away,  and  in  their 
place  am  new  members  of  council  differently  chosen,  differ- 
ent in  numbers  and  different  in  powers  and  term  of  office. 
They  are  extremely  different  from  both  Aldermen  and  Coun- 
cilmen under  the  old  act.  Therefore  the  old  office  of  Aider- 
man  is  repealed,  and  as  a consequence,  any  clauses  or  enact- 
ments in  former  acts,  solely  relating  to  that  office,  such  as 
property  qualification,  are  repealed. 

At  first  sight  the  fact  of  present  members  of  council  being 
called  “ Aldermen,”  would  suggest  that  the  old  office  still 
exists,  while  that  of  Councilman  is  abolished.  But  the 
term  Alderman  is  now  simply  the  designation  of  “ Members 
of  Council,”  while  before,  it  was  a rank  in  the  council,  and 
denoted  a grade. 

If  then  there  is  to  be  any  qualification  it  can  only  be  what 
was  sufficient  under  the  old  law  for  member  of  council.  The 
law  could  not  imply,  in  the  absence  of  the  new  qualification, 
any  higher  property  qualification  than  would  entitle  a man 
to  a seat  at  the  council,  at  the  time  when  the  candidates  for 
the  year  were  nominated,  then  a Councilman  was  a member 
of  council,  with  a seat  at  the  council,  and  with  exactly  the 
same  powers  in  the  council  as  the  old  Alderman. 

It  is  unreasonable  to  say  that  before  the  new  property 
qualification  is  in  force  we  should  be  obliged  to  adopt  the 
qualification  of  one  half  of  the  members  of  the  old  council, 
and  ignore  the  qualification  that  was  sufficient  for  the  other 
half,  when  the  qualification  is  only  implied,  and  for  the 
purpose  of  complying  with  the  intent  and  spirit  of  the  law, 
it  is  reasonable  that  we  may  look  for  it  outside  of  the  assess- 
ment roll,  provided  the  property  belonged  to  the  candidate 
at  the  time  of  the  election. 

Mr.  Edgar  is  qualified  upon  the  roll  as  a Councilman, 
and  besides  property  sufficient  for  that  he  included  in  his 
declaration  other  freehold  property,  not*  upon  the  roll  in  his 
name,  but  owned  by  him  at  the  time  of  the  election,  and 
sufficient  to  make  up  more  than  the  qualification  for  the 
former  office  of  Alderman. 
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The  Courts  always  lean  towards  not  depriving  electors  of 
the  result  of  the  exercise  of  their  franchise.  And  in  this 
case,  if  the  relator  succeeds,  the  candidate  will  also  be 
deprived  of  an  office  for  which  he  was  qualified  before  the 
ii3w  law  while  the  qualification  prescribed  by  the  new  law 
is  not  yet  in  force. 

The  cases  are  clear,  that  the  notice  given  by  the  relator 
and  others,  as 'to  the  alleged  want  of  qualification  of  Mr. 
Edgar,  was  insufficient  to  entitle  the  relator  to  be  seated  in 
his  stead. 

Lauder , contra. 

The  old  law  relating  to  qualification  of  candidates  for 
office  is  unrepealed,  and  consequently  Mr.  Edgar,  being 
only  rated  to  the  extent  of  $160  leasehold,  was  disqualified, 
the  necessary  qualification  being  $320  leasehold  for  Aider- 
men.  The  New  Municipal  Act  expressly  superseded  the 
operation  of  the  qualification  clauses  until  next  September. 
The  amended  Municipal  Act  29  & 30  Vic.  cap.  52,  is  to 
be  read  as  part  of  the  Municipal  Act  29  & 30  Vic.  cap.  51, 
and  is  in  fact  incorporated  with  it,  and  sec.  428,  the  only 
clause  which  in  any  way  could  be  said  to  repeal  the  old  law, 
only  repeals  those  portions  of  the  old  act  inconsistent  with 
the  new  act. 

The  notices  given  at  the  opening  of  the  poll  and  otherwise 
were  sufficient  to  entitle  the  relator  to  claim  the  seat  without 
a new  election,  and  the  alleged  disqualification  was  one 
which  every  elector  could  ascertain  the  truth  of  by  a refer- 
ence to  the  assessment  rolls  of  the  city. 

The  following  cases  were  cited  by  counsel  : Reg.  ex  ret. 
Metcalfe  v.  Smart , 10  U.  C.  R.  89  ; Reg.  ex  rel.  Richmond 
v.  Tegart,  7 U.  C.  L.  J.  128  ; Essex  Election  Case , 9 U.  C. 
L.  J.  247  ; Reg.  ex  rel.  Dexter  v.  Gowan , 1 Prac.  Rep.  104. 

Adam  Wilson,  J*. — The  chief  allegation  against  Mr. 
Edgar  is  contained  in  the  second  branch  of  the  statement 
filed  by  the  relator  with  his  motion. 
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“ That  the  said  James  D.  Edgar  had  not  at  the  time  of 
said  election,  either  in  his  own  right  or  in  the  right  of  his 
wife,  as  proprietor  or  tenant,  a legal  or  equitable  freehold 
or  leasehold,  rated  in  his  own  name  on  the  last  revised  as- 
sessment roll  for  the  said  City  of  Toronto,  to  the  extent  or 
value  sufficient  to  qualify  him  for  the  said  office”  (of  Aider- 
man  for  the  Ward  of  St.  George,  in  the  City  of  Toronto) 

according  to  the  true  intent  and  meaning  of  the  acts  in 
force  in  this  Province  respecting  the  Municipal  Institutions 
of  Upper  Canada.” 

It  is  certified  by  the  Clerk  of  the  Municipality,  “ that  the 
qualification  of  James  D.  Edgar  in  the  assessment  roll  of 
the  city  for  the  year  1866  is  as  follows  : in  the  Ward  of  St. 
George  for  the  sum  of  $160  rental,  and  that  he  is  not  as- 
sessed in  any  other  ward  of  the  city.” 

This  statement  is  not  denied  by  Mr.  Edgar. 

It  was  in  effect  argued  on  his  behalf  : 

1.  That  no  property  qualification  was  necessary  for  an 
Alderman  at  the  last  election,  and 

2.  If  one  were  required,  that  any  qualification  which  was 
before  then  sufficient  to  enable  a person  to  be  elected  a 
member  of  the  council,  as  a Councilman,  was  sufficient  at 
the  last  election  to  enable  him  to  be  elected  as  an  Alderman. 

The  reason,  it  was  contended,  why  no  property  qualifica- 
tion was  required  of  the  candidate  or  member  at  the  last 
election  is,  that  it  was  said  the  former  municipal  law  was, 
by  chapter  51  of  ^the  acts  of  last  session,  wholly  repealed, 
and  as  the  enactments  of  the  new  law  as  to  the  property 
qualification  are  not  to  take  effect  until  the  month  of  Sep- 
tember, 1867,  and  no  provision  in  this  respect  has  been 
made  for  the  interim,  there  was  and  is  in  such  interval,  in- 
cluding the  whole  period  of  the  election,  an  absence  or  sus- 
pension of  law  relating  to  this  particular  subject. 

If  this  view  of  the  law-  be  the  correct  one,  the  alderman 
elected  cannot  be  unseated  ; and  whether  it  is  or  is  not  the 
correct  view  depends  entirely  upon  the  construction  of  the- 
language  of  the  statutes  which  have  been  referred  to. 

The  Municipal  Act.  ch.  54,  of  the  Consolidated  Statutes 
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for  Upper  Canada,  declared  . that  the  property  qualification 
for  aldermen  should  be  freehold  property  of  the  value  of 
$160  per  annum,  or  leasehold  property  of  the  value  of  $320. 

The  Municipal  Act  of  1866  ch.  51,  made  the  qualification 
for  aldermen  freehold  property  of  the  value  of  $4000,  or 
leasehold  property  of  the  value  of  $8,000. 

The  427th  section,  of  the  act  is  as  follows  : “ This  act 
shall  take  effect  on  the  first  day  of  January  next  (1867),  save 
and  except  so  much  thereof  as  relates  to  the  nominating  of 
candidates  for  municipal  offices,  and  the  passing  of  by-laws 
for  dividing  a municipality  or  any  ward  thereof  into  electoral 
divisions,  and  appointing ' returning  officer^  therefor,  which 
shall  come  into  effect  on  the  first  day  of  November  next,  and 
also  so  much  thereof  as  relates  to  the  qualification  of  electors 
and  candidates  ” (see  ch.  52),  “ shall  not  take  effect  till  the 
first  day  of  September,  1867.” 

The  428th  section  is  : “ All  acts  or  parts  of  acts  inconsist- 
ent with  the  provisions  of  this  act  relating  to  the  municipal 
institutions  of  Upper  Canada  are  hereby  repealed.” 

This  act,  cap.  51,  and  the  act  amending  it,  cap.  52,  were 
passed  on  the  15th  of  August,  1866,  but  the  repealing  clause, 
sec.  428,  had  no  operation  at  that  time  upon  the  pre-existing 
law,  because  the  new  act  expressly  declared  that  it  should 
not  come  into  operation  at  all,  except  in  the  manner  and  at 
the  times  therein  specially  mentioned  in  the  427th  section. 

Therefore,  until  the  1st  of  November,  1866,  no  part  of 
the  new  act  was  in  force,  but  everything  remained  as  before 
the  passing  of  it,  and  was  carried  on  under  the  preceding  muni- 
cipal act,  cap.  54,  as  if  the  new  act  had  never  been  passed  ; 
but  upon  that  day  all  that  related  “ to  the  nominating  of 
candidates  for  municipal  offices,  and  the  passing  of  by-laws 
for  dividing  a municipality  or  any  ward  thereof  into  electoral 
divisions,  and  appointing  returning  officers  therefor,”  came 
then  into  effect  ; and  all  that  was  at  that  time  inconsistent 
with  these  provisions,  but  nothing  more,  was  thereby  re- 
pealed. 

Then  until  the  1st  of  January,  1867,  none  of  the  other 
provisions  of  the  new  act  but  those  which  took  effect  on  the 
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1st  clay  of  November,  1866,  were  in  force,  but  everything 
with  the  exception  just  mentioned  remained  as  before,  to  be 
and  was  carried  on  under  the  provisions  of  the  former  muni- 
cipal act  ; but  upon  the  1st  day  of  January,  1867,  all  the 
rest  of  the  new  act,  “ save  and  except  so  much  thereof  as  re- 
lated to  the  disqualification  of  electors  and  candidates,”  took 
effect,  and  as  a consequence  all  acts  or  parts  of  acts  incon- 
sistent with  the  provisions  which  came  then  into  operation 
were  thereby  repealed. 

And  until  the  1st  day  of  September,  1867,  none  of  the 
provisions  relating  to  the  qualification  of  electors  and  candi- 
dates under  the  new  act  are  to  be  in  force  ; and,  as  before 
stated,  with  respect  to  the  other  matters  which  came  into 
operation  from  time  to  time,  all  the  enactments  of  the  former 
law  which  related  to  such  qualification,  must  and  do  remain 
as  before  the  new'  law,  to  be  carried  on  under  the  old  law,  as 
if  the  new  act  had  not  been  passed. 

But  when  the  1st  day  of  September  shall  have  arrived, 
then  that  part  of  the  new  act  which  relates  to  the  qualifica- 
tion of  electors  and  candidates  will  also  take  effect  ; and  all 
acts  or  parts  of  acts  which  may  be  inconsistent  with  these 
new  provisions  will  be  thereby  repealed. 

There  are  at  the  present  time  no  provisions  whatever  of 
the  old  act  relating  to  the  qualification  of  electors  and  can- 
didates in  any  manner  “ inconsistent  with  the  new  act/’  be- 
cause these  new  provisions  are  not  yet  in  force,  and  may 
happen  never  to  be  in  force  ; and  it  is  only  such  acts  or 
parts  of  acts  which  are  inconsistent  with  the  new  act  which 
are  declared  to  be  thereby  repealed. 

I am  therefore  of  opinion,  that  it  was  necessary  that  can- 
didates for  the  office  of  alderman  should,  at  the  time  of  the 
last  election  for  the  City  of  Toronto,  be  qualified  in  the  like 
manner  as  it  was  necessary  they  should  have  been  qualified 
in  order  to  have  been  eligible  under  the  former  act,  cap.  54 
of  the  Consolidated  Statutes  for  Upper  Canada. 

I think  this  is  the  proper  construction  to  be  placed  upon 
the  Statute,  and  it  is  well  that  it  is  so  ; for  it  would  have 
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been  a very  unfortunate  condition  of  the  lav/,  if  I had  been' 
obliged  to  pronounce  a different  decision. 

The  result  would  have  been  that  all  property  qualification 
would  have  been  suspended,  that  is,  abolished  until  the  first 
day  of  September  next — both  of  the  electors  and  the  elected 
—and  that  the  council  now  representing  the  whole  property 
of  the  city  might  be  men  possessing  not  one  shilling’s  worth, 
in  value  of  that  property  which  they  have  the  power  to  tax 
and  to  charge  with  further  burdens,  which  would  not  and 
could  not  affect  themselves. 

In  my  opinion,  then,  Mr.  Edgar  was  not  qualified  for 
election  as  an  alderman  under  the  old  law,  although  he  would 
have  been  qualified  to  have  been  elected  a councillor  if  the 
office  of  councilman  had  not  been  abolished  ; but  there  was 
after  the  first  day  of  J anuary,  no  such  member  of  the  City 
Council  as  a councilman  ; the  new  council,  it  was  provided, 
should  thereafter consist  of  three  aldermenfor  every  ward, 
one  of  whom  should  be  Mayor,  to  be  elected  in  accordance 
with  the  provisions  of  the  105th  section.” 

It  was,  however,  argued,  that  although  Mr.  Edgar  was  not. 
qualified  for  alderman,  yet  so  long  as  he  was  qualified  for 
election  to  the  council  by  the  old  law,  it  was  of  no  conse- 
quence whether  that  qualification  was  according  to  the  rate 
which  was  required  for  an  alderman,  or  for  that  which  was 
required  for  a councillor.  I cannot  adopt  this  view.  There 
were  certain  well  known  functionaries  called  aldermen,  and 
certain  others  called  councilmen.  The  one  office  was  quite 
different  from  the  other  in  many  respects.  The  aldermen 
have  been  continued,  the  councilmen  have  been  discontinued  ; 
and  the  mere  fact  that  three  aldermen  are  now  to  be  elected 
for  each  ward  in  place  of  the  two  aldermen  and  the  two 
councilmen  who  formerly  represented  it,  does  not  alter  the 
status  of  the  alderman  as  to  his  property  qualification,  his 
magisterial  duties,  or  otherwise. 

The  policy  of  the  new  law  was  to  raise  the  qualifications, 
both  of  electors  and  candidates  very  considerably,  but  the 
argument  addressed  to  me  on  this  point  was  to  lesson  the 
qualification  of  the  aldermen  for  the  present  year.  I think 
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that  on  the  election  of  aldermen,  an  alderman’s  qualification 
is  that  which  must  be  required,  whether  the  number  of  aider- 
men  for  a ward  be  greater  or  fewer  than  formerly  was  ne- 
cessary. 

The  remaining  question  is,  whether,  as  Mr.  Edgar  was 
not  qualified  to  be  elected,  the  judgment  should  be  merely 
for  his  removal,  or  whether  Richard  Tinning,  the  relator, 
should  not  be  declared  to  have  been  duly  elected  to  the  office, 
and  be  admitted  thereto  in  the  place  of  Mr.  Edgar. 

The  papers  filed  on  this  application  shewed  that  Mr.  Tin- 
ning was  qualified  to  be  elected  so  far  as  property  is  con- 
cerned, and  that  there  were  only  four  candidates,  the  poll  at 
the  close  shewing  the  number  of  votes  for  the  candidates  to 


be  as  follows  : 

For  Vickers  203 

“ Smith  185 

•“  Edgar  173 

Tinning  160 


; So  that  if  Edgar,  who  was  third  upon  the  poll-book,  be  re- 
moved, Tinning,  who  stands  next  to  him,  will  be  entitled  to 
rank  as  third  in  law,  if  he  can  shew  that  the  votes  which 
were  given  to  Mr.  Edgar  were  given  by  the  voters  with  a 
knowledge  of  his  want  of  qualification  ; in  which  case  such 
votes  will  be  considered  as  if  they  had  not  been  given  at 
all. 

It  is  alleged  by  the  relator  that  the  voters  for  Mr.  Edgar 
did  vote  with  such  knowledge,  but  this  fact  is  denied.  I 
'had  given  a good  deal  of  attention  to  the  question  relating 
:to  the  sufficiency  of  the  notice,  and  the  sufficiency  of  its  com- 
munication to  the  electors,  and  I had  made  some  observa- 
tions upon  both  points,  but  for  the  reasons  below  stated  it 
is  not  necessary  to  say  what  my  opinion  was.  I might  per- 
haps have  come  to  the  conclusion  that  the  notice  was  suffici- 
ently explicit  in  stating  the  nature  of  the  objection  to  the 
candidate’s  eligibility,  and  also  that  sufficient  notice  had  been 
given  to  the  electors  of  the  fact  of  disqualification.  I need 
not,  however,  say  mor$  on  either  point,  because  I think  I 
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ought  not  to  seat  the  relator  for  the  following  reasons,  but 
more  especially  for  the  one  first  stated.  These  reasons  are  : 

1 . That  no  notice  of  disqualification  was  given  at  the  time  of 
the  nomination  of  candidates,  and  by  s.  101  of  the  new  act, 
sub-sec.  6,  it  would  seem  to  be  the  law  that  no  other  person 
could  have  been  put  forward  or  voted  for  or  elected,  unless  he 
had  been  a candidate  who  had  been  proposed  and  seconded  at 
the  nomination. ' 

It  has  always  been  considered  an  important  matter  in 
election  law,  to  afford  the  electors  an  opportunity  of  voting 
for  some  other  person  in  the  room  of  the  person  objected  to, 
in  case  they  should  be  satisfied  of  the  ineligibility  of  their 
present  candidate,  and  this  the  electors  of  St.  George’s  Ward 
could  not  have  done,  because  the  candidate  was  not  objected 
to  until  a time  when  it  was  too  late  to  select  another  person 
in  his  stead. 

2.  The  exception  taken  was  not  of  that  plain  character, 
in  consequence  of  the  new  legislation,  that  the  electors  could 
easily  have  formed  an  opinion  upon  its  validity  or  invalidity. 

I do  not  know  that  I should  have  placed  so  much  reliance 
upon  the  last  ground  as  some  of  the  cases  say  it  is  entitled  to; 
for  a candidate  protesting  against  the  want  of  qualifiication  of 
another  can  do  no  more  than  state  the  fact,  and  then  leave 
the  electors  to  act  upon  the  notice  so  given  to  them  as  they 
please,  at  their  peril.  I am  well  satisfied,  however,  on  the 
first  ground,  to  .be  able  to  arrive  at  a conclusion  by  which  I 
am  not  obliged  to  seat  a minority  candidate,  who,  as  a general 
rule,  should  never  be  the  representative  of  any  electoral 
body. 

Upon  a consideration  of  the  whole  case,  I adjudge  the 
election  of  James  D.  Edgar,  as  one  of  the  Aldermen  for  St. 
George’s  Ward,  in  the  city  of  Toronto,  to  be  invalid  ; and  1 
direct  that  a writ  shall  forthwith  be  issued,  according  to  the 
statute,  to  remove  the  said  James  I).  Edgar  from  such  office  ; 
and  I further  direct,  according  to  the  statute,  that  a writ  shall 
issue  for  the.  purpose  of  a new  election  being  held  for  the 
election  of  an  Alderman  for  St.  George’s  Ward  aforesaid,  in 
the  room  of  the  said  James  D.  Edgar,  wlio  has  been  removed 
as  aforesaid. 
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And  I direct  that  Mr.  Edgar  do  pay  the  costs  of  these 
proceedings,  so  far  as  they  relate  to  the  invalidity  of  his 
election,  for  the  want  of  a property  qualification. 

Order  accordingly . 


Brega  v.  Hodgson. 

Conditional  order  to  defendant  to  put  off  trial  on  payment  of  costs — Option 
of  defendant- — Costs  of  the  clay. 

The  defendant  obtained  a Judge’s  order  in  these  words  : — “Ido  order 
that  the  trial  of  this  cause  be  put  off  to  the  next  Spring  Assizes  for 
York,  and  that  the  record  now  entered  for  trial  be  withdrawn,  and 
that  said  trial  be  so  put  off  on  payment  of  costs.” 

The  costs  were  taxed,  but  the  defendant  refused  to  pay  them.  The 
record  was  not  withdrawn.  The  plaintiff  then  applied  to  compel 
the  defendant  to  pay  these  costs,  and  to  rescind  the  order  and  pay 
the  costs  of  the  day,  &c. 

Held , that  as  the  record  was  not  withdrawn,  and  was  a remanet,  the 
order  should  be  treated  as  a conditional  order,  and  that  the  defend- 
ant could  not  be  compelled  to  pay  the  costs  ; but  the  part  of  the 
summons  applying  for  a recession  of  the  order  was  made  absolute. 

[Chambers,  February  5,  1867.] 

On  the  16th  January  last,  a Judge’s  order  was  made  on 
the  application  of  the  defendant,  which  concluded  in  the  fol- 
lowing words  f* — “ I do  order  that  the  trial  of  this  cause  be 
put  off'  to  the  next  Spring  Assizes  for  York,  and  that  the 
record  now  entered  for  trial  be  withdrawn,  and  that  said  trial 
be  so  put  off  on  payment  of  costs.” 

It  was  stated  on  affidavit,  that  on  the  18th  of  January  the 
costs  under  the  order  were  taxed  by  the  Master  at  $37  18  : 
That  the  above  order  was  served  on  the  plaintiff’s  attorney, 
and  that  after  such  service  no  further  proceedings  were  taken 
to  take  the  case  down  to  trial,  and  one  of  the  plaintiff’s 
witnesses  was  paid  his  fees  and  allowed  to  return  home,  and 
the  defendant’s  attorney,  though  requested  to  pay  the  costs, 
refused  to  do  so. 

It  was  stated  on  the  other  sidd,  that  the  taxation  had  not 
been  closed  or  enlarged,  and  no  allocatur  had  been  given,  and 
that  the  appointment  to  tax  had  lapsed. 
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The  plaintiff  subsequently  obtained  a summons,  calling 
on  the  defendant  to  shew  cause  why  he  should  not  forthwith 
pay  to  the  plaintiff,  or  his  attorney,  the  sum  of  $37  18,  the 
costs  taxed  under  the  order  before  mentioned,  or  why  the 
order  should  not  be  rescinded,  and  why  the  defendant  should 
not  pay  the  costs  of  the  day,  the  costs  of  opposing  the  said 
order,  and  of  all  proceedings  thereon,  and  also  the  costs  of 
this  application. 

Lauder  shewed  cause. 

The  defendant  was  not  liable  to  pay  the  costs  referred  to 
in  the  order,  because  they  were  to  be  paid  not  absolutely 
but  conditionally,  on  the  withdrawal  of  the  record  and  the 
putting  off  of  the  trial ; and  the  defendant  had  not  taken  the 
benefit  of  the  option  which  he  had,  and  therefore  the  record 
was  not  yet  withdrawn,  nor  was  the  trial  put  off.  Everything 
still  remained  as  it  was,  and  the  cause  could  be  tried  at  the 
said  assizes,  if  there  was  sufficient  time  for  the  purpose,  or 
it  would  remain  on  the  list  of  causes  as  a remanet  for  a future 
assize.  The  defendant  could  not  be  called  on  to  pay  the 
■costs  demanded,  because  they  had  not  been  taxed,  for  there 
was  no  taxation  until  the  allocatur  was  made  ; McKenzie  v. 
Stewart , 10  U.  C.  R.  631  ; Walker  v.  Toy , 16  M.  & W.  60  ; 
Gibbs  v.  Plight , 13  C.  B.  803  ; Pugh  v.  Kerr , 5 M.  & W. 
164  ; 6 M.  & W.  17  ; 8 Dowl.  218  ; Horton  v.  The  Western 
Improvement  Commissioners , 21  L.  J.  Exch.  325 ; S.  C.  7 
Exch.  911. 

John  Patterson  supported  the  motion. 

The  order  is  not  conditional  in  its  terms,  and  since  its 
making  both  parties  have  acted  upon  it  ; the  plaintiff,  by 
sending  his  witness  away,  and  both  plaintiff  and  defendant 
by  attending  on  the  appointment  to  tax,  and  conducting  the 
taxation,  all  but  the  payment  of  the  fees,  by  affixing  the 
necessary  stamps,  which  is  all  that  prevents  the  allocatur 
being  signed  : Gore  District  Mutual  Fire  Insurance  Company 
v.  Webster , 10  U.  C.  L.  J.  190. 

Adam  Wilson,  J. — There  is  the  further  case  of  Lewis  v. 
Barker , 14  C.  P.  336,  on  the  subject.  In  Horton  v.  The 
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Western  Improvement  Company , the  words  ^ on  payment 
of  costs”  were  held  not  to  be  necessarily  conditional,  but 
might  be  construed  as  words  of  agreement,  according  to  the 
fair  construction  of  the  order. 

In  that  case  the  plaintiff,  by  reason  of  the  order  which 
Vas  made,  actually  changed  the  venue,  which  was,  part  of 
the  order  ; in  this  case  t^ie  plaintiff  has  not  yet  withdrawn 
the  record,  and  therefore  it  still  remains  on  the  list.  If  it 
had  been  withdrawn,  I should  have  been  content  to  have 
followed  the  decision  last  referred  to,  for  it  seems  the  most 
reasonable  and  the  most  consonant  with  the  general  practice 
and  understanding  of  the  profession  to  treat  the  words  “ on 
payment  of  costs”  as  equivalent  to  a direction  or  agreement 
that  the  costs  shall  be  paid  ; this  may  not  be  the  most  cor- 
rect language  to  express  that  idea,  but  it  is  the  general  un- 
derstanding of  the  profession  that  it  does,  express  it,  in  the 
words  of  Parke,  B.,  before  quoted,  “ according  to  the  fair 
construction  of  the  order  that  construction  being  aided, 
like  all  other  agreements  or  writings,  by  the  surrounding  cir- 
cumstances. 

But  as  the  record  was  not  withdrawn,  and  as  the  record 
is  a remanet,  for  it  was  not  reached  by  the  Judge  in  its  pro- 
per place  on  the  list  during  that  assize,  and  as  the  plaintiff 
can  yet,  if  he  proceed,  recover  all  the  costs  in  question,  I 
think  it  better  to  follow  the  other  cases  which  were  cited,  and 
to  treat  this  as  a conditional  order  only,  under  the  circum- 
stances of  this  case. 

I must  therefore  discharge  the  summons,  excepting  as  to 
that  part  which  applies  to  the  rescission  of  the  Judge’s  order, 
and  as  to  that  part  of  it  the  order  must  be  made  discharg- 
ing it. 

Order  accordingly . 
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In  the  matter  op  a suit  in  the  Sixth  Division  Court 
of  the  County  of  Wentworth,  between  Walter: 
Bradshaw,  plaintiff,  and  Edward  Duffy,  defend- 
ant. 

Prohibition — Jurisdiction  of  Division  Courts — Title  to  land — Fences, 

A. , intending  to  make  a line  fence  between  his  land  and  that  of  B. , by 
mistake  made  the  fence  on  B’s  land.  Afterwards,  a correct  line  hav- 
ing been  run,  it  was  agreed  that  A.  and  B.  should  each  make  a por- 
tion of  the  fence  on  the  correct  line.  B,,  in  making  his  share,  used 
the  rails  of  the  old  fence  made  by  A.  A.  sued  B.  in  the  Division 
Court  for  the  price  of  the  rails  so  used,  and  the  Judge  having  decid- 
ed in  his  favor,  B.  applied  for  a prohibition  ; but  held,  that  the- 
Judge  had  jurisdiction. 

[Chambers,  February  7,  1867.} 

An  action  was  brought  in  the  Sixth  Division  Court  for' 
the  County  of  Wentworth,  for  $28,  being  amount  awarded, 
by  Peter  McLagan,  Edmund  Smith,  and  Elijah  Mann,  fence 
-viewers  of  the  Township  of  Ancaster,  as  payable  by  said 
defendant  to  said  plaintiff  for  share  of  line  fence  and  rails  be- 
tween lots  33  and  34  of  the  fourth  concession  of  said  town- 
ship. 

The  case  was  tried  before  his  Honor  Judge  Logie,  at 
Ancaster,  and  evidence  given  before  him  in  substance  as. 
follows  : 

That  the  plaintiff  had  put  up  a line  fence  many  years  ago 
on  what  was  supposed  to  be  the  line  between  his  lot  and  an 
adjoining  lot,  which  was  subsequently  purchased  by  Duffy r 
the  defendant. 

Some  time  after  the  defendant  had  purchased  the  adjoin- 
ing lot,  he  got  a surveyor  to  run  the  line  between  him  and 
the  plaintiff,  and  the  surveyor,  in  running  this  line,  took  iix 
a triangular  piece  of  land  from  the  plaintiff,  of  which  he  had;, 
been  in  possession. 

In  order  to  save  litigation,  the  parties  entered  into  an 
agreement  to  run  the  division  fence  through  the  middle  of 
the  triangular  piece  of  land  dividing  it  equally  between 
them.  Fence  viewers  were  got  to  determine  the  portion  of 
the  fence  which  each  party  should  erect  and  maintain,  and 
each  party  erected  his  part  of  the  fence  on  the  line  agreed 
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upon.  In  doing  so  Duffy,  the  defendant  used  the  rails  of 
the  fence  which  had  been  originally  erected  and  maintained 
by  Bradshaw,  the  plaintiff,  but  which  fence  by  the  agree- 
ment was  upon  the  land  taken  in  by  the  defendant.  The 
plaintiff  brought  the  suit  for  the  value  of  the  rails  so  taken 
by  the  defendant. 

The  learned  Judge  reserved  his  judgment,  which  he  sub- 
sequently gave  in  writing,  in  favor  of  the  plaintiff,  as  follows  : 

“ It  is  no  doubt  the  case  that,  in  general,  erections  put 
upon  lands  by  a person  not  the  owner  cannot  be  removed, 
but  become  the  property  of  the  owner,  as  forming  part  of  the 
freehold,  and  probably  a fence  would  be  considered  part  of 
the  freehold.  The  law  is  however  modified  in  favor  of  those 
who,  in  consequence  of  an  unskilful  survey,  have  made  im- 
provements upon  lands  as  their  own  which,  on  a correct 
survey  being  made,  turn  out  to  belong  to  a neighbor. 
Section  53  of  chapter  93  of  Consolidated  Statutes  for  Upper 
Canada  provides  that,  in  such  cases,  the  owner  of  the  land, 
in  an  action  of  ejectment,  shall  not  recover  possession  until 
he  pays  for  the  improvements,  the  value  of  which  are  to  be 
assessed  by  the  jury. 

It  has  been  held,  in  Campbell  v.  Fergusson,  4 C.  P.. 
414,  recognised  in  Hutton  v.  Trotter , 16  C.  P.  367,  and 
Morton  v*  Leivis  16  C.  P.  485,  that  the  act  applies  to 
private  survey’s  made  on  the  defendant’s  own  account,  as 
well  as  to  public  surveys  ; and  in  the  last  named  case,  Morton 
v.  Lewis , it  was  held  that  fences  were  improvements  within 
the  meaning  of  the  act. 

In  this  case,  supposing  that  no  agreement  had  been  made 
between  these  parties  about  the  land,  and  that  Duffy  had 
brought  an  action  of  ejectment  for  the  land,  Bradshaw  would 
have  had  a right  under  the  statute  to  assess  against  Duffy  the 
value  of  his  improvements,  including  the  value  of  the  fences  ; 
and  Duffy  would  have  had  to  pay  for  the  improvements  before 
he  could  recover  possession,  and  Bradshaw  ought  not  to  be 
placed  in  a worse  position  in  consequence  of  the  agreement 
settling  the  line,  than  he  would  have  been  if  an  action  of 
ejectment  had  been  brought  against  him.  I think,  both 
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legally  and  equitably,  the  plaintiff  in  this  suit  is  entitled  to 
recover  for  the  value  of  the  rails,  which  originally  belonged 
to  him,  and  which  defendant  used  in  the  erection  of  his  part 
of  the  fence.  But  I cannot  allow  him  for  old  rails  what  new 
ones,  (which  it  may  reasonably  be  expected  would  last  much 
longer),  would  cost.” 

On  the  28th  January  last,  O'Reilly , Q.  0.,  obtained  a 
summons  calling  on  the  plaintiff,  Bradshaw,  and  the  Judge 
of  the  County  Court  of  the  County  of  Wentworth,  to  shew 
cause  why  a writ  of  prohibition  should  not  issue  to  prohibit 
nil  proceedings  in  this  matter,  and  upon  an  order  for  pay- 
ment made  by  the  said  Judge  of  the  County  Court  of  the 
'County  of  Wentworth,  presiding  in  the  Division  Court,  on 
the  ground  that  the  said  Judge  had  no  jurisdiction  to  try  or 
adjudicate  upon  the  matters  tried  and  adjudicated  upon  by 
Jiim  in  the  said  suit  in  the  said  Division  Court. 

Spencer  shewed  cause. 

The  summons  does  not  state' the  grounds  upon  which  the 
application  was  made  with  sufficient  particularity. 

The  title  to  lands  did  not  come  in  question,  the  contention 
simply  being  whether  a Judge  of  a Division  Court  could 
adjudicate  upon  the  question,  fixture  or  no  fixture.  If  he 
can,  and  there  is  no  doubt  that  he  can,  he  had  jurisdiction  in 
this  case,  and  there  can  be  no  prohibition. 

The  question  is  as  to.  the  ownership  of  the  rails,  not  of  the 
land.  Bails  cannot,  under  the  circumstances  of  this  case,  be 
considered  as  part  of  the  realty. 

O'Reilly,  Q.  C.  The  summons  is  sufficient,  and  want  of 
jurisdiction  may  be  shown  by  affidavit.  (This  point  was  not 
pressed  by  the  other  side,  the  learned  Judge  being  against  the 
objection.) 

Fences  are  a part  of  the  realty  and  go  with  the  land,  and 
the  Judge  had  no  jurisdiction  to  try  a case  where  the  title  to 
land  came  in  question — Elwes  v.  Maw , 3 East,  38  ; Thresher 
v.  E.  London  Waterworks  Co.  2 B.  & C.  609  ; Stewart  v. 
Lomhe , 1 B.  «fe  B.  506  ; C digram  v.  Diosantos , 2 B.  & C.  76  ; 
Bunnell  v.  T upper,  10  U.  C.  B.  414. 
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Even  if  the  J uclge  had  power  to  decide  as  to  whether  the 
fence  was  or  was  not  a fixture,  he  could  not  by  deciding  that 
question  wrongfully  give  himself  jurisdiction,  when  in  fact  he 
had  no  jurisdiction. 

The  equities  of  the  case  are  with  Duffy,  who  for  the  sake 
of  a settlement  gave  up  a strip  of  his  land. 

Hagakty,  J. — I am  of  opinion  that  I should  not  order  a 
prohibition  in  this  case,  or  interfere  with  the  decision  of  the 
learned  Judge.  I am  not  dissatisfied  with  his  view  of  the 
facts,  and  with  his  exercise  of  the  powers  vested  in  him  by 
the  statute.  I cannot  say  he  has  decided  erroneously. 

When  the  fence-viewers  awarded  that  Duffy  should  maintain 
a specified  portion  of  the  boundary  fence,  and  to  do  that  Duffy 
took  away  the  rails  formerly  furnished  by  Bradshaw,  to  main- 
tain what  used  to  be  a division  fence  on  land  now  disco- 
vered to  be  Duffy’s,  I cannot  say  it  was  beyond  the  learned 
Judge’s  power  to  decide  that  such  rails  so  removed  from  the 
freehold  to  which  they  were  perhaps  in  a manner  annexed,, 
should  be  paid  for  by  Duffy,  when  used  by  him  to  erect  the 
new  fence,  which  he  was  bound  by  the  award  to  maintain. 

They  were  originally  Bradshaw’s  property,  and  put  there 
for  a special  purpose,  not  to  become  part  of  Duffy’s  freehold 
in  any  view  of  the  parties.  By  the  new  survey  and  agree- 
ment, that  fence  ceased  to  answer  the  intended  purpose,  and 
a new  fence  is  to  be  erected  instead.  Duffy  is  bound  to  main- 
tain part  of  the  new  fence,  and  he  takes  up  these  rails  and 
uses  them  to  fulfil  his  obligation. 

I think  Duffy  must  pay  the  costs  of  the  parties  whom  he 
unnecessarily  brought  here. 


Summons  discharged  with  costs,. 
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Brown  y.  Me  Ad  am. 

Certificate  for  full  Costs. 

In  an  action  for  goods  sold  and  delivered,  the  plaintiff  claimed 
$453.50,  but  the  verdict  of  the  jury  decided  that  his  proper  claim 
was  only  $324.77  ; of  this  $155  was  paid  before  action,  thus  leaving 
$169.77  as  the  amount  due  when  the  action  was  brought.  A cer- 
tificate for  full  costs  was  refused. 

The  verdict  of  the  jury  must  determine  for  all  purposes  of  costs  the 
amount  of  the  plaintiff’s  claim. 

JExcept  in  very  special  cases  certificates  will  be  refused  when  the  claim 
is  reduced  by  payment  within  the  jurisdiction  of  an  inferior  Court. 

[Chambers,  February  13,  1867.] 
Declaration  on  common  counts. 

Pleas.  1.  Payment  into  Court  of  $119  77.  2.  To  residue, 

never  indebted.  3.  Payment. 

At  the  trial  before  Mr.  Justice  Hagarty  at  London,  a 
memorandum  of  agreement  was  put  in  evidence  by  which 
the  plaintiff*  agreed  to  deliver  to  the  defendant  18,000  staves, 
to  be  good  and  merchantable,  subject  to  being  culled,  to  be 
delivered  at  a railway  station  at  $25  75  per  mill.,  defendant 
to  make  advances  on  purchase  money,  and  balance  thereof 
to  be  paid  when  staves  culled  and  agreement  completed,  &c. 
$100  were  acknowledged  to  have  been  paid  on  the  agreement. 
It  also  spoke  of  another  kind  of  staves,  viz.,  pipe  staves,  but 
none  were  made  or  delivered. 

It  was  admitted  that  besides  the  $100,  $55  had  been  paid 
before  action.  Plaintiff*  contended  that  he  had  delivered 
18,000  staves  at  the  station,  of  the  kind  he  had  contracted 
for.  The  defence  was,  that  only  10,671  were  merchantable. 
It  was  admitted  that  if  only  10,671  of  the  kind  contracted 
for  were  delivered,  then,  at  the  contract  price,  the  money 
paid  before  action  and  what  was  paid  into  Court  fully  satis- 
fied all  claims. 

The  case  was  left  to  the  jury  on  the  evidence,  and  they 
found  for  plaintiff*  $50. 

A certificate  for  full  costs  was  asked  at  the  trial,  but  by 
consent  the  decision  was  reserved. 

J.  B.  Read  applied  in  Chambers  on  notice,  for  a certifi- 
cate for  full  costs,  and  cited  Harold  v.  Stewart , 2 U.  C.  L.  J. 
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3SL  S.  246  ; Thompson  v.  Crawford , 9 U.  C.  L.  J.  262  ; Don- 
nelly v.  Fletcher , 8 16.  109  ; Patterson  v.  Snook,  16.  ; and  see 
7 U.  C.  L.  J.  221. 

James  Beatty,  contra. 

Hag  arty,  J.— On  the  merits  I was  strongly  of  opinion  that 
Hie  plaintiff  should  not  have  recovered  anything. 

In  a case  like  this  there  is  no  reason  why  I should  depart 
filrom  the  general  rule  that  the  verdict  of  the  jury  is  the  true 
.determination,  for  all  purposes  of  costs,  of  the  amount  and 
-extent  of  the  plaintiff’s  cause  of  action.  The  rule  need  not 
be  stated  as  inflexible,  but  I consider  it  as  not  to  be  departed 
from  except  under  very  special  circumstances. 

We  have  here  therefore  a claim  for  goods  sold  and  deliv- 
ered on  common  counts.  Adding  the  amount  found  by  the 
jury,  $50,  the  value  of  about  half  a thousand  merchantable 
staves,  the  plaintiff  had  delivered  and  was  entitled  to  be  paid 
for  a little  over  11,000  staves  at  $25  75  per  m. 

He  had  therefore  a claim  for  $324  77,  and  no  more.  Of 
.this  amount  $155  was  paid  before  action,  leaving  a balance 
• of  $169  77.  When  he  brought  his  action  therefore,  there 
was  due  to  him  $169  77  for  goods  sold  and  delivered,  an 
amount  certainly  within  the  jurisdiction  of  the  County  Court. 

If  I grant  a certificate  in  this  case  it  will  amount  to  a de- 
cision that  every  claim  for  goods  sold,  (even  at  a specified 
price)  originally  beyond  the  County  Court  jurisdiction,  al- 
though reduced  by  payment  to  a small  balance  of  a few  dol- 
lars or  shillings,  is  of  the  proper  competence  of  the  Superior 
Courts. 

I do  not  think  that  the  law  has  been  so  construed  for  the 
last  twenty-five  years.  It  has,  I think,  been  uniformly 
held,  that  in  all  claims  for  goods,  or  services,  or  moneys  ad- 
vanced, if  payments  had  been  made  reducing  the  balance 
below  or  within  the  jurisdiction  of  the  County  Court,  a cer- 
tificate for  full  costs  should  not  be  granted,  except  as  already 
suggested  on  some  very  special  ground,  as  to  which  I need 
only  remark  that  nothing  of  the  kind  exists  in*  this  case. 

I therefore  refuse  to  certify. 


Certificate  refused. 
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The  Bank  of  Toronto  v.  Burton. 

Jones,  Haycock  & Co.  Garnishees. 

Attachment  of  debts. 

Claims  for  unliquidated  damages  cannot  be  attached  until  judg- 
ment, by  which  alone  they  become  debts. 

A suit  was  pending  between  the  judgment  debtor  and  the  garnishees 
as  to  the  claim  sought  to  be  attached.  Queer e as  to  the  propriety  of 
directing  an  issue,  and  as  to  the  proper  mode  of  procedure  in  such 
case. 

[Chamber,  February  20,  1867.] 

A garnishing  order  was  obtained  to  attach  a debt  to'  a 
large  amount,  alleged  to  be  due  by  the  garnishees,  J ones,  Hay- 
cock & Co.,  to  the  judgment,  debtor. 

The  claim  sought  to  be  garnished  was  evidenced  by  an. 
alleged  agreement  in  writing,  signed  by  the  garnishees,  re- 
citing that  the  execution  debtor  had  been  employed  by  them 
as  an  agent  in  procuring  a contract  from  the  government,, 
and  had  since  then  been  employed  as  their  pecuniary  agent 
in  the  undertaking,  and  they  agreed  that  in  settlement  with 
the  government  he  should  be  remunerated  for  his  services 
over  and  above  all  payments  theretofore  made,  as  follows, 
namely  : $20,000  at  the  close  of  the  arbitration  about  to  be 
entered  into  between  the  garnishees  and  the  government,, 
and  an  additional  $10,000,  provided  a greater  sum  than 
$30,000  should  not  be  deducted  from  the  garnishees’  claim 
on  the  arbitration.  The  arbitration  having  taken  place,  Bur- 
ton sued  the  garnishees  for  the  first  named  sum  of  $20,000. 
The  garnishees  positively  denied  all  liability. 

The  record  was  once  entered  for  trial,  and  was  withdrawn 
by  Burton. 

The  plaintiffs  wished  to  take  an  issue,  but  the  garnishees' 
objected  that  such  a claim  as  the  above  was  not  garnishable. 

Harman,  for  the  garnishees,  cited  Johnson  v.  Diamond ,. 
11  Ex.  73  ; Jones  v.  Thompson,  1 E.  B.  E.  63  ; Dresser 
v.  Johns,  6 C.  B.  N.  S.  436  ; Spa?'kes  v.  Younge,  8 Ir.  C.  L.. 
Rep.  .251  ; Gwynne  v.  Rees,  2 Prac.  Rep.  282., 
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W.  Sidney  Smith , for  the  execution  creditor,  cited  Sey- 
mour v.  Corporation  of  Brecon , 29  L.  J.  Ex.  243  ; 5 H.  & 
N.  961  ; Wintle  v.  Williams , 3 H.  & 1ST.  288  ; Locke  on 
Attachment,  p.  34. 

Hagarty,  J. — I think  if  this  claim  be  anything  it  is  a debt,, 
a claim  for  services  and  work  done  for  which  the  garnishees 
have  agreed  to  pay  a stipulated  price.  It  is  quite  possible 
there  may  be  a very  good  defence  to  it  on  some  or  all  of  the 
grounds  suggested.  But  none  of  these  grounds  affect  or 
alter  the  nature  of  the  claim. 

I quite  agree  the  claims  for  unliquidated  damages  cannot 
be  garnished  until  judgment.  By  judgment,  and  not  be- 
fore, they  become  debts.  Claims  on  insurance  policies, 
damages  for  torts,  breaches  of  covenant  other  than  to  pay 
money,  and  the  like,  even  after  verdict,  cannot  be  garnish- 
ed. 

I therefore  think  the  order  to  attach  this  claim  must  stand. 
In  an  ordinary  case,  as  the  garnishees  strongly  deny  liability, 
the  only  recourse  would  be  to  direct  an  issue. 

But  here  a suit  is  actually  pending  in  which  the  liability 
can  be  decided.  It  seems  the  plaintiff*  withdrew  his  record 
at  the  last  assizes,  but  the  papers  filed  disclose  no  reason  un- 
favorable to  him  for  that  step. 

I think  the  claim  must  remain  attached,  but  I do  not  think 
I can — at  all  events  on  such  materials  as  are  before  me— 
direct  an  issue  under  the  statute,  while  the  suit  remains  un- 
decided. If  at  some  future  time  the  judgment  creditor  can 
satisfy  the  Court  that  the  plaintiff  is  not  really  pressing  his 
case  to  a decision,  a way  may  be  found  to  enforce  the  pro- 
visions of  the  statute. 

I direct  the  attaching  order  do  stand,  and  that  the  appli- 
cation to  pay  over  be  enlarged  till  the  fourth  day  inclusive, 
of  Easter  Term  next. 

See  Nelson  v.  Baxter , 10  L.  T.  N.  S.  743  ; Mar  pies  v.. 
Hartley , 7 Jur.  1ST.  S.  ; 2 F.  & F.  379. 
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Ward  v.  Armstrong. 

<7.  8.  U.  G.  cap.  24,  sec.  41 — Order  for  committal — Control  of  plaintiff 

over. 

. A commitment  under  the  above  act  is  in  the  nature  of  a commitment 
for  contempt,  or  as  a punishment  for  fraud  upon  creditors,  and  as 
such,  the  plaintiff  has  no  such  control  over  it,  nor  can  he  waive  it  in 
such  way  as  was  alleged  in  this  case. 

[Chambers,  February  20,  1867.] 

On  the  15th  February,  1866,  an  order  was  made  upon  sum- 
mons and  hearing  the  parties,  reciting  that  defendant  had 
not  made  satisfactory  answers  respecting  his  property,  and 
that  it  appeared  that  he  had  concealed  or  made  away  with  it 
in  order  to  defeat  or  defraud  his  creditors,  or  that  he  was  in 
possession  of  means  to  pay  his  debts,  and  directing  that 
under  sec.  41,  ch.  24,  Consol.  Stat.  U.  C.,  he  should  be 
committed  to  the  common  jail  of  Lanark  and  Renfrew  for 
six  months  from  his  arrest,  and  that  the  Sheriff  should 
forthwith  arrest  him,  and  that  he  should  pay  the  plaintiff’s 
costs  of  all  proceedings  in  obtaining  the  order  to  examine, 
and  all  proceedings  thereunder,  and  of  the  application. 

This  order  was  given  to  the  Sheriff  shortly  after  its  date, 
some  time  about  10th  February,  1866. 

One  Sheriff’s  officer  swore  to  unsuccessful  attempts  to 
arrest  defendant  shortly  after  the  receipt  of  the  order. 
Another  swore  that  in  August  he  again  tried  without  avail  ; 
but  at  length  on  the  14th  of  January  last,  defendant  was 
found  and  arrested. 

The  defendant  now  applied  for  his  discharge  on  the 
ground  that  the  order  was  improperly  controlled  by  the 
plaintiff,  and  used  only  to  enforce  payment,  and  not  as  pun- 
ishment, as  contemplated  by  the  order  ; that  the  order  was 
abandoned  by  allowing  eleven  months  to  elapse  before  putting 
it  in  force  ; that  it  was  put  in  force  contrary  to  good  faith 
and  after  settlement  made,  and  because  the  order  was  enfor- 
ced by  the  Sheriff  of  Lanark  and  Renfrew  after  the  separation 
of  the  counties.  (This  last  point  was  given  up  in  the  argu- 
ment as  soon  as  it  was  shewn  that  it  was  in  the  Sheriff’s 
hands  long  before  the  separation.) 
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In  support  of  this  alleged  settlement  the  affidavits  of  the 
defendant  and  his  son  were  put  in,  which  were  in  substance 
that  some  time  during  last  summer  the  plaintiff  told  defend- 
ant that  his  attorneys  were  pressing  for  their  costs,  as  he  un- 
derstood, of  defendant’s  examination  and  the  proceedings  had 
thereunder  amounting  to  over  $100,  and  if  the  defendant 
could  raise  that  sum  for  him,  he,  plaintiff,  would  lay  the  order 
aside  and  never  put  it  in  force  against  him  : that  accordingly 
the  defendant  obtained  the  money  from  his  son,  and  it  was 
paid  to  the  plaintiff  on  the  condition  of  abandoning  the 
order  and  never  putting  it  in  force.  The  affidavit  of  one  Lake 
corroborated  this. 

W.  Sydney  Smith  shewed  cause,  filing  an  affidavit  of  the 
plaintiff  denying  these  statements,  and  contending  that  even 
if  true  they  would  not  affect  the  matter,  as  it  was  not  in  the 
power  of  the  plaintiff  to  control  an  order  of  this  nature. 

, contra,  cited  Henderson  v.  Dickson,  19  U.  C.  R. 

592  ; Baird  v.  Story,  23  U.  C.  R.  624  ; In  re  Munn,  25  U. 
C.  R.  24  ; McDougall  v.  Nicholl,  3 A.  & E.  813  ; Kenny  v. 
Hutchinson,  6 M.  & W.  134  ; Doe  dem.  Har court  v.  Roe,  4 
Taunton  883. 

Hagarty,  J. — If  the  decision  wholly  rested  on  the  truth  or 
falsehood  of  the  contradictory  statements  referred  to,  I should 
say  that  the  weight  of  evidence  would  seem  in  favor  of  the 
defendants. 

But  when  this  waiver  of  the  order  is  said  to  have  taken 
place,  the  order  was  in  the  Sheriff’s  hands  for  execution,  and 
there  is  no  proof  whatever  that  the  plaintiff  ever  delayed  or 
interfered  with  its  operation,  even  if  he  had  had  the  power 
to  have  done  so. 

It  was  given  to  the  Sheriff  without  delay,  and  however 
slowly  that  officer  seems  to  have  proceeded  with  its  execution, 
the  plaintiff  does  not  seem  chargeable  with  any  part  of  the 
laches , if  any  occurred. 

The  defendant  is  left  to  argue  that  his  payment  on  the  al- 
leged settlement  made  his  subsequent  arrest  improper,  and 
-entitled  higo.  to  his  discharge. 
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If  the  imprisonment  is  properly  described  by  him  in  the 
summons  he  has  taken  out,  11  as  a punishment,  as  was  con- 
templated in  the  order ,”  his  argument  must  fail.  If  such  a 
commitment  be  in  the  nature  of  a contempt,  or  as  punish- 
ment awarded  by  law  for  a fraudulent  judgment  debtor,  then 
the  plaintiff  had  no  control  over  its  operation. 

This  would  seem  to  be  its  nature.  In  Henderson  v.  Dick- 
son, 19  U.  0.  R.  592,  the  Court  of  Queen’s  Bench  held  that  a 
commitment  for  not  attending  to  be  examined  under  the  same 
clause  was  in  the  nature  of  commitment  for  contempt,  and  not 
as  in  the  nature  of  an  execution. 

In  the  somewhat  analogous  English  Act  there  is  a provision 
for  the  defendant’s  discharge,  on  payment  of  debt  and  costs, 
by  leave  of  the  judges.  Dakin's  case,  16  C.  B.  78. 

jSTo  such  provision  is  in  our  statutes.  Our  Court  held  that 
in  the  absence  of  such  a provision  a defendant  committed  for 
refusing  to  attend  examination  under  an  order  could  not  be. 
treated  as  being  in  execution.  They  added  that  if  the  order 
for  commitment  had  been  framed  (as  it  sometimes  is  by  sanc- 
tion of  the  Judge  who  grants  it)  to  entitle  the  party  to  be 
discharged  at  once  upon  payment  of  debt  and  costs,  they 
might  have  felt  at  liberty  to  take  a different  view. 

The  clause  in  our  statute  enacts  that  if  a judgment  debtor 
refuse  to  appear  or  to  disclose  his  estate,  or  does  not  make 
satisfactory  answers,  or  if  it  appears  that  he  has  concealed  or 
made  away  with  his  property  in  order  to  defeat  or  delay  his 
creditors,  he  may  be  committed,  &c. 

I am  of  opinion  that  the  committal  here  is  not  in  the  na- 
ture of  execution  process,  but  of  punishment  for  fraudulent 
conduct  towards  creditors,  and  that  that  which  is  alleged  to 
have  been  done  by  plaintiff  has  no  effect  upon  the  operation 
of  the  order. 

I think  the  summons  must  be  discharged,  but  under  the 
peculiar  circumstances  of  the  case  without  costs. 


Stimmons  discharged. 
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IN  THE  MATTER  OF  ARBITRATION  BETWEEN  THOMAS  BURNS 

and  D.  M.  Potter. 

Arbitration — Service  of  notice  of  awardmnd  demand  of  -payment. 

A County  Court  and  a Division  Court  suit,  and  all  disputes,  were  re- 
ferred to  arbitration,  and  a sum  of  money  awarded  to  be  paid  by  A. 
to  B.  after  ten  days’  notice  of  the  award.  This  notice  was  served 
upon  the  attorney  who  had  acted  for  A.  on  the  arbitration,  but  who 
disclaimed  any  right  otherwise  to  represent  him.  Held,  that  the 
service  was  insufficient. 

[P.  C.,  IL  T.,  1867.] 

On  a reference  of  a County  Court  suit  and  a Division 
Court  suit,  and  all  matters  in  dispute  between  the  parties, 
to  the  County  Judge  of  Wellington,  an  award  was  made 
directing,  among  other  things,  that  $40.57  should  be  paid 
by  Potter  to  Burns,  together  with  a proportion  of  the  costs. 
The  award  directed  that  the  sum  awarded  should  be  payable 
“ in  ten  days  after  notice  of  this  my  award.5’ 

In  December  last,  shortly  after  the  making  of  the  award, 
the  attorney  who  had  acted  for  Potter  in  the  arbitration  was 
served  by  the  attorney  for  Burns  with  a notice  of  the  award 
having  been  made,  and  the  directions  contained  in  it,  and  a 
demand  of  the  said  amount  payable  to  Burns. 

On  the  9th  February,  1867,  Mr.  McMillan,  the  attorney 
for  Burns,  served  Potter  with  a copy  of  the  rule  making  the 
deed  of  reference  a rule  of  Court,  of  the  award,  and  of  the 
power  of  attorney  from  Burns  to  his  attorney  to  receive 
money,  &c.,  and,  as  was  stated  in  the  affidavit  of  such  attor- 
ney, he  at  same  time  demanded  from  Potter  the  amount 
awarded,  though,  as  was  alleged  by  Potter  afterwards,  no 
explanation  as  to  the  facts,  &c.,  was  given,  nor  was  a proper 
or  sufficient  demand  made. 

Immediately  after  this,  Potter  tendered  to  Burns’  attorney 
the  sum  of  $40.57,  but,  as  he  refused  to  pay  a further  sum 
demanded  as  the  costs  of  making  deed  of  reference  a rule 
of  court,  the  amount  was  not  received. 

A.  C.  Chadwick  obtained  a rule  calling  upon  Potter  to 
shew  cause  why  he  should  not  pay  to  Burns  the  amount 
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awarded,  with  costs,  or,  in  default,  why  judgment  should  not 
be  entered  against  him. 

W.  Sidney  Smith  shewed  cause  and  contended  that  the 
service  of  notice  and  demand  on  the  attorney  was  insuffi- 
cient, and  that  the  subsequent  alleged  demand  and  notice, 
of  the  9th  February,  could  not,  under  the  award,  be  relied 
on. 

He  filed  affidavits  of  Potter  and  others,  and  one  of  Mr. 
Drew,  who  stated  that  he  was,  some  time  in  the  month  of 
December  last  past,  served  with  a notice  that  the  award  had 
been  made  by  Alexander  Grey  McMillan,  attorney-at-law. 

That  he  did  not  take  any  notice  whatever  of  such  service, 
nor  inform  the  said  Potter  thereof,  as  he  did  not  consider 
he  was  in  any  way  bound  to  do  so  ; and  that  he  never  con- 
sidered himself  to  be  the  attorney  of  the  said  Potter  in 
this  matter,  to  receive  service  of  papers  herein,  nor  in  any' 
way  to  act  for  him  in  this  matter,  except  to  attend  before 
the  arbitrator  as  his  agent  upon  the  taking  of  evidence. 

That  the  said  Burns  and  McMillan  were  well  aware  that 
he  never  considered  himself  to  be  such  attorney  ; for  when 
they  called  upon  him  to  sign  the  consent  to  enlarge  the 
time  for  the  arbitrator  to  make  his  award,  he  distinctly 
refused  to  do  so,  and  stated  at  the  same  time  that  the  reason 
why  he  so  refused  was  because  he  did  not  consider  himself 
to  be  the  attorney  for  the  said  Potter  in  this  matter  ; and 
that  in  consequence  of  such  refusal,  the  said  Potter  was 
called  upon,  and  his  personal  signature  was  obtained 
thereto. 

That  when  the  said  notice  was  served  upon  him  (Drew), 
he  informed  the  said  McMillan  that,  in  his  opinion,  the 
proper  way  of  notifying  the  said  Potter  of  the  arbitrators’ 
award  in  this  matter  would  be  by  giving  him  a copy  of  the 
said  award. 

That  the  said  McMillan  was  not  the  attorney  for  the 
said  Burns,  in  the  said  County  Court  suit,  but  that  one 
Gillespie  had  been  ; and  he  (Drew)  never  had,  as  the 
attorney  for  the  said  Potter,  any  notice  of  the  said  Burns 
having  changed  his  attorney. 
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That  the  said  McMillan  never  produced  any  authority 
from  the  said  Burns  to  demand  and  receive  the  moneys 
mentioned  in  the  said  award  in  this  matter  to  be  paid  by 
the  said  Potter  to  the  said  Burns,  nor  was  he  aware  that 
McMillan  ever  had  any  such  authority, 

Chadwick  contra,  relied  upon  Rothwell  v.  Timbrel , 6 Jur. . 
69  ; Wilmot  v.  Smith , 3 C.  and  P.  453. 

Hagarty,  J. — The  award  is  clear  that  the  sum  awarded 
is  not  payable  until  ten  days  after  notice  of  the  award.  The 
notice  given  was  to  Mr.  Drew,  who  had  acted  for  Potter  in 
the  matter  of  the  reference,  but  it  seems  that  gentleman  had. 
previously  declined  to  sign  a consent  to  an  enlargement, 
referring  the  parties  to  his  client,  who  signed  personally. 

It  is  clear  that  when,  under  the  old  practice,  an  attach- 
ment was  intended,  all  the  services  had  to  be  personal.  In 
2 Archbold’s  Practice,  1596  (Edition  of  1856),  it  says,  “ the 
same  formalities  as  to  personal  service  of  copy  of  award 
and  demand  of  performance  are  in  general  required  as  when 
an  attachment  is  sued  for.  A personal  demand  of  the  money 
may  be  dispensed  with  when  the  party  is  evidently  keeping 
out  of  the  way  to  avoid  the  same  ; ” same  language  in  12th 
edition,  1700.  Winwood  v.  Hoult , 14  M.  & W.  197,  and  a 
later  case,  Smith  v.  Troupe  7 C.  B.  763,  seems  to  point  to 
the  same  issue.  Hawkins  v.  Benton , 2 D.  & L.  466  is  ex- 
press : the  defendant  was  not  served,  he  was  an  attorney, 
and  his  London  agent  had  applied  for  copy  of  award,  which 
was  sent  to  defendant’s  address  in  the  country.  See  also 
Kussell  on  Awards,  615,  616  (Edition  of  1864). 

In  the  case  before  us,  Mr.  Drew  disclaims  all  right  to 
represent  Potter,  and  the  latter  swears  he  had  no  notice  of 
the  award  or  of  the  amount  payable  by  him  thereunder, 
until  he  was  served  with  the  rule  of  Court,  &c. 

Under  these  circumstances,  I cannot  hold  that  the  pro- 
ceedings taken  are  sufficient.  I think  that  due  notice  was 
not  given  prior  to  serving  the  rule,  and  that  Potter  has  been 
improperly  called  on  to  shew  cause.  He  sesms  to  have  been 
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ready  and  willing  to  pay  the  amount  when  required,  and  I 
do  not  see  how  I can  refuse  to  give  him  his  costs. 

Rule,  discharged  with  costs. 


Tiie  Queen  v.  Mosier. 

Habeas  Corpus — 29,  30,  Vic.  cap.  45 — Revisory  powers  of  Judges  of 
Superior  Courts  over  decisions  of  magistrates — Jurisdiction  of  Police 
Magistrates. 

The  29  & 30  Vic.,  cap.  45  had  in  view  and  recognizes  the  right  of 
every  man  committed  on  a criminal  charge  to  have  the  opinion  of  a 
Judge  of  a Superior  Court  upon  the  cause  of  his  commitment  by  an 
inferior  jurisdiction. 

The  Judges  of  the  Superior  Courts  are  bound,  when  a prisoner  is 
brought  before  them  under  that  statute,  to  examine  the  proceedings 
and  evidence  anterior  to  the  warrant  of  commitment,  and  to  dis- 
charge him  if  there  does  not  appear  sufficient  cause  for  his  detention. 
The  evidence  in  this  case  -warranted  the  magistrate  in  requiring  bail. 
Police  Magistrates  have  jurisdiction  both  in  cities  and  counties. 

[Chambers,  March  4.  1867.] 

D.  B.  Read , Q.  C.,  obtained  a writ  of  habeas  corpus  to 
bring  up  the  body  of  one  John  Mosier  who  was  a prisoner 
in  the  common  jail  of  the  County  of  York,  charged  with  an 
assault  on  Dr.  Hunter  of  Newmarket,  with  intent  to  do  him 
grievous  bodily  harm  ; and  on  the  same  day  he  obtained  a 
writ  of  certiorari , directed  to  Alexander  McNabb,  Police 
Magistrate  for  the  City  of  Toronto,  to  send  up  the  proceed- 
ings had  before  him,  upon  which  the  warrant  to  commit  the 
prisoner  had  been  founded. 

On  the  return  of  these  writs,  the  evidence  taken  before 
the  Police  Magistrate  at  Newmarket  was  produced  and  read, 
from  which  it  appeared — 

That  the  municipal  election  for  the  village  of  Newmarket 
was  to  be  held  on  Monday  the  7th  January,  1867,  and  that 
Dr.  Hunter  was  one  of  the  candidates. 

Dr.  Hunter  had  made  arrangements  to  go  with  a Mr. 
Atkinson  to  Queensville  to  see  a man  by  the  name  of  Stiles, 
but  on  Sunday  night,  the  6th  of  January,  it  was  arranged" 
in  the  presecce  of  Mr.  Campbell,  Mr.  Hodge  and  Mr. 
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McMaster,  at  Dr.  Hunter’s  own  suggestion,  that  he  should 
take  Mr.  McMaster’s  horse  and  cutter  and  drive  himself  to 
Queensville,  instead  of  going  with  Mr.  Atkinson,  as  had 
been  arranged  the  evening  before.  Although  Dr.  Hunter 
does  not  remember  Mosier’s  name  being  then  mentioned,  he 
said  it  was  tacitly  understood  that  Mosier,  who  was  Mr. 
McMaster’s  agent  was  to  call  him  early,  and  although 
no  hour  was  named,  he  seems  to  think  it  was  to  have  been 
at  5 o’clock.  At  5 o’clock  there  was  a noise  heard  at  Dr. 
Hunter’s  door,  which  awakened  him.  He  got  up  and  found 
it  was  Mosier,  who  came  in  and  said  he  came  to  awaken 
him — that  he  was  afraid  he  would  oversleep  himself.  Dr. 
Hunter  asked  him  to  stop  and  get  some  breakfast,  but  he 
said  he  would  go  and  get  the  horse  and  cutter  ready.  He 
remained  some  time^— five  or  ten  minutes.  The  arrangement 
was  that  he  was  not  to  return,  and  Dr.  Hunter  was  to 
go  down  to  McMaster’s  ; it  was  five  or  six  hundred 
yards  from  his  house.  Dr.  Hunter  got  breakfast  and  asked 
the  girl  what  time  it  was,  and  he  was  told  it  was  half-past 
five.  He  then  got  up  and  put  on  his  overcoat  and  overshoes 
and  muffler.  About  25  minutes  to  six  o’clock  Dr.  Hunter 
left  his  house  on  Timothy  street  to  go  to  McMaster’s 
house  on  Main  street,  and  took  the  direct  road  to  it.  Timo- 
thy street  goes  into  Main  street  at  right  angles.  As  Dr. 
Hunter  left  his  house  he  saw  some  one  to  his  right  on 
'Timothy  street,  two  or  three  rods  from  him,  but  who  was 
behind  him.  When  he  went  towards  Main  street  he  heard 
his  footsteps  On  the  snow  behind  him,  and  partially  turned 
round  and  saw  the  man,  and  he  heard  him  following  him. 
When  about  half-way  down  to  Main  street  he  heard  &s  if 
some  one  was  walking  behind  him,  and  he  got  a violent 
blow  as  if  a sudden  concussion,  and  this  is  all  he  remembers. 
He  was  deprived  of  consciousness.  He  had  been  walking 
slowly,  expecting  the  person  to  come  up.  It  flashed  through 
his  mind  it  was  perhaps  Mosier  waiting  for  him,  but  he  did 
not  form  this  opinion  from  his  form  or  appearance.  When 
the  person  following  him  did  not  overtake  him,  he  thought 
that  it  was  Mosier,  but  he  did  not  turn  far  enough  round  to 
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see  who  struck  him,  but  before  he  was  struck,  and  just  as  he 
was  turning  round  to  see  who  was  following  him,  the  thought 
occurred  to  him  that  it  was  Mosier.'  As  far  as  he  can  tell 
he  was  struck  one  blow.  The  blow  was  on  the  upper  part 
of  the  spine.  He  could  not  say.  how  long  it  was  till  he 
became  conscious.  His  first  recollection  was  hearing  the  six 
o’clock  bell  ring.  He  was  lying  on  his  face  and  side  ; no 
one  near.  He  could  not  rise,  and  his  tongue  was  partially 
paralyzed  from  the  effect  of  the  blow.  He  called  as  loud  as. 
he  could,  and  one  Dennis  came  up,  and  then  went  and 
brought  Mr.  Landy,  who  took  him  home,  where  he  was  con- 
fined to  bed  for  five  or  six  days,  but  his  neck  and'  spine 
were  painful  for  fourteen  days.  Ho  one,  he  says,  knew  that 
he  was  to  be  out  at  that  particular  time  but  his  servant  girl 
and  Mosier.  On  his  cross-examination,  he  said  he  did  not 
say  it  was  Mosier  who  struck  him,  or  that  he  had  any 
motive  for  assaulting  him.  All  his  knowledge  of  him  would 
lead  him  to  believe  that  he  was  his  friend,  but  he  says  he 
accused  Mosier  of  apathy  at  the  election  in  January  last. 
He  thought  he  ought  to  have  influenced . his  brothers-in-law, 
one  of  whom  was  strong  against  him,  and  he  says  distinctly 
there  was  no  arrangement  that  Mosier  was  to  come  back  for 
him. 

William  McMaster  said  he  was  the  person  referred  to  by 
the  last  witness  (Dr.  Hunter.)  Mosier  did  not  know  from 
him  of  any  arrangement  with  Hunter  to  lend  him  his  horse 
and  cutter  to  go  to  Queensville.  Mosier  does  not  live  at  his 
place,  as  he  is  married.  McMaster  undertook  to  wake  Hun- 
ter on  Monday  morning.  On  Monday  morning  Mosier 
woke  witness  by  throwing  snow  on  his  window,  and  when 
he  found  it  was  Mosier  he  told  him  to  come  up  to  his  room. 
He  had  directed  Mosier  to  waken  him  on  Monday  morning 
at  five  o’clock  but  gave  him  no  reason,  but  thinks  he  had  told 
Mosier  to  waken  him  ; that  he  had  arranged  with  Hunter 
to  go  to  Queensville  with  his  horse  and  cutter.  He  looked 
at  his  watch  when  Mosier  wakened  him,  and  it  was  about 
five  oclock.  He  heard  Mosier  go  out  to  the  street  after  he 
got  his  instructions,  and  in  about  fifteen  or  twenty  minutes. 
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he  saw  Mosier  return  into  his  yard.  He  looked  through 
the  window  and  recognized  him,  and-  did  not  see  him  after 
this  till' six  o’clock,  but;  heard  him  moving  the  sleigh  in  the 
yard.  He  heard  him  after  this  go  out  of  the  yard  and  go 
up  the  street,  and  he  had  only  been  gone  a few  minutes 
when  he  heard  him  running  like  as  for  his  life.  He  ran 
into  the  yard  and  up  into  witness’  bedroom  without  slack- 
ening his  speed,  It  was  twenty  or  thirty  minutes  after  he 
came  in  .before  he  came  out  again.  This  was  the  -time  that 
he  went  out  after  he  had  returned  from  waking  Hunter.  Wit- 
ness asked  Mosier  what  was  the  matter  ? He  replied  to 
hu  rry*  and  come  (down,  and  he  would  tell  ; witness  said,  tell 
then  ; and  he  then  said  Dr.  Hunter  had  been  nearly  killed 
dead  ; some  one  had  attacked  him.  He  had  told  Mosier  to 
go  and  waken  Dr.  Hunter,  and  then  to  go  and  get  the  horse 
and  cutter  to  go  to  Queensville.  McMaster,  when  he  went, 
down  stairs,  after  hearing  of  Dr.  Hunter’s  being  beaten,, 
found  Landy,  Atkinson,  and  Mosier  down  stairs.  He  does 
not  remember  looking  al  his  watch,  but  it  was-  almost  day- 
light. When  he  got  to  Dr.  Hunter’s  the  lamp  was  lighted. 
On  his  cross-examination,  he  said  that  if  Mosier  had  gone 
out  in  the  ordinary  way  he  would  have  heard  him.  He  did 
hear  some  noise  in-  the  yard,  and  thought  it  was  Mosier 
attending  to  his  work.  When  he  saw  Dr.  Hunter  at  his 
own  house,  he  was  lying  on  a sofa,  and.  seemed  unconcious. 
On  his  re-examination  he  said  it  was  between  seven  and 
half-past  seven  when  he  saw  Mosier  ready  with  the  horse  to 
go  out.  * 

John  Dennis  said  he  remembered  the  7th  of  January.  He 
saw  Dr.  Hunter  about  fifteen  or  twenty  minutes  past  six 
that  morning.  He  was  lying  about  five  or  six  rods  from 
his  own  door.  He  had  gone  to  Dr.  Hunter’s  to  enquire  for 
him,  and  was  told  he  had  gone  to  McMaster’s  half  an  hour 
before.  He  then  went  towards  McMaster’s,  but  while  yet 
on  the  steps  of  Dr.  Hunter’s  house,  heard  dismal  groans, 
and  when  he  came  down  the  steps  he  saw  a black  object 
lying  on  the  snow.  He  turned  him  over  and  saw  it  was  Dr. 
Hunter  lying  on  his  face.  He  was  bleeding  from  the  mouth 
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and  nose.  He  attempted  to  raise  him  but  could  not,  and 
then  ran  to  his  house  for  Mr.  Landy,  and  went  to  call  Mr. 
Allen,  and  came  back  when  Landy  came  out,  and  they 
went  and  carried  the  Dr.  to  his  own  house,  with  difficulty. 
The  Dr.  appeared  to  drag  his  feet  as  if  trying  to  walk.  He 
was  unable  to  walk  ; and  they  carried  him  to  his  house.  He 
complained  of  being  badly  hurt  somewhere  about  the  back 
of  the  neck.  He  soon  after  returned  to  his  own  house, 
which  is  the  same  side  of  the  street  as  Dr.  Hunter’s, 
:but  west  of  it  and  further  from  Main  street.  Landy  went  in 
for  a minute,  as  he  was  not  quite  dressed.  They  then  went 
t;o  McMaster’s,  and  they  met  Atkinson  and  then  Mosier. 
It  was  not  more  than  twenty  minutes  from  the  time  they 
.first  saw  Dr.  Hunter  on  the  sidewalk  till  they  got  to 
McMaster’s  house,  where  they  stayed  not  more  than  five  Of 
ten  minutes. 

On  his  cross-examination  he  says  when  they  met  Mosier 
they  told  him  what  had  happened  to  Dr.  Hunter,  and  he 
•seemed  very  much  surprised,  as  much  as  any  one  could  who 
Lad  not  heard  it. 

McMaster,  on  his  being  recalled,  says  he  judged  it  to  be 
from  twenty  to  thirty  minutes  after  Mosier  returned  from 
Waking  Dr.  Hunter  that  he  went  out  the  second  time,  and 
it  was  about  fifteen  or  twenty  minutes  from  the  time  he 
wakened  Dr.  Hunter  until  he  returned.  He  says  he  thinks 
it  was  after  the  ringing  of  the  town  bells  that  Mosier  went 
Out  the  second  time.  He  says  he  is  tolerably  sure  it  was 
lifter  the  ringing  of  the  bells  that  Mosier  went  out  the  second 
time. 

Landy  corroborated  the  statement  of  Dennis.  He  thinks 
it  was  twenty  minutes  after  six  when  they  got  to  McMaster’s 
after  taking  the  Dr.  in,  and  he  thought  from  what  he  saw 
that  Hunter’s  life  was  in  danger,  and  he  says  they  met 
Mosier  and  told  him  about  their  finding  Dr.  Hunter,  and 
carrying  him  to  his  house. 

James  Allen  said  that  John  Dennis  camo  to  his  house, 
knocked  at  the  door,  and  asked  him  to  come  out  quick  : 
that  Dr.  Hunter  was  killed.  Dennis  then  left,,  and  he  went 
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into  his  room  to  put  on  his  clothes  ; but  before  he  had  finish- 
ed, Dennis  came  again  and  called  him  to  come  quickly,  and 
he  went  to  Dr.  Hunter’s  and  saw  the  Dr.  there* 

D.  B.  Read,  Q.  C.,  (. Harrison  with  him)  for  the  prisoner. 

The  proceedings  and  examinations  took  place  in  the 
County  of  York,  but  the  warrant  was  issued  in  the  City  of 
Toronto. 

Under  the  provisions  of  the  statute  29  & 30  Yic.  cap.  45, 
the  Judges  of  the  Superior  Courts  have  a revisory  power 
given  to  them,  and  are  bound  to  examine  the  proceedings, 
“ to  the  end  that  the  sufficiency  thereof  to  warrant  such 
confinement  or  constraint  may  be  determined  by  such  Judge 
or  Court.” 

Upon  such  examination  there  is  no  evidence  against  the 
prisoner  to  warrant  his  commitment,  and  he  ought  to  be 
discharged. 

J).  McMichael  for  the  Crown. 

The  return  shows  that  the  magistrate  had  ordered  that 
the  prisoner  should  enter  into  his  own  recognizance  for  $500 
to  appear  at  the  next  Assizes  to  be  held  in  and  for  the 
County  of  York,  on  the  8th  day  of  April  next,  to  answer  to- 
any  indictment  which  might  be  then  and  there  preferred 
against  him,  which  he  had  refused,  but  asked  to  be  com- 
mitted to  the  next  Court  of  competent  jurisdiction  on  bail, 
and  was  thereupon  committed. 

The  prisoner  has  now  all  that  he  was  entitled  to  have,  for 
the  statute  only  authorised  the  Judge  to  bail  the  prisoner  not 
to  discharge  him. 

The  5th  section  of  this  act  is  only  in  furtherance  of  the 
3rd  section,  and  gives  no  revisory  or  other  power  greater 
than  it  conferred. 

It  was  not  the  intention  of  the  Legislature  to  make  a Judge 
in  Chambers  a Court  of  Review  from  the  proceedings  of 
magistrates. 

This  intention,  and  the  construction  of  the  3rd  and  5th 
sections  are  to  be  inferred  from  the  fact  that  the  statute? 
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gives  an  appeal  from  the  Court  into  which  the  proceedings 
were  to  be  returned  by  the  Judge  to  the  Court  of  Appeal, 
but  does  not  give  it  from  the  decision  of  a single  Judge. 

The  duty  of  justices  of  the  peace  is  pointed  out  in  the 
Consol,  Stat.  C.,  cap.  102,  sec.  57  ; and  they  are  authorized 
to  determine,  upon  the  evidence,  whether  the  accused  shall  be 
committed  for  trial,  bailed  or  discharged,  and  the  Judge  ought 
not  to  interfere  with  their  decision. 

The  power  of  the  Police  Magistrate  to  deal  with  this  ques- 
tion is  clear  from  ss.  357,  360  of  the  29  & 30  Yic.  cap.  51. 
He  is  ex-officio  a justice  of  the  peace  for  the  whole  county, and 
can  issue  any  warrant  or  try  and  investigate  any  offence  in  a 
city  when  the  offence  has  been  committed  in  the  county  in 
which  such  city  lies,  or  which  it  adjoins. 

J.  Wilson,  J. — On  the  question  of  jurisdiction  it  is  clear, 
from  sec.  357  of  the  29  & 30  Yic.,  c.  51,  that  the  Police  Mag- 
istrate is  ex-officio  a justice  of  the  peace  in  and  for  the  County 
of  York  ; and  by  sec.  360,  a justice  of  the  peace  for  a county 
in  which  a city  is  may  try  and  investigate  any  case  in  a city, 
when  the  offence  has  been  committed  in  the  county  or  union 
of  counties  in  which  such  city  lies,  or  which  such  city  adjoins. 
The  Police  Magistrate  had  therefore  jurisdiction,  &c.,  both  in 
the  county  and  city,  and  the  proceedings  are  legal  in  this 
respect. 

Our  late  statute  29  & 30  Yic.,  cap.  45,  is  chiefly  taken  from 
the  imperial  statute  56  Geo.  III.  cap.  100,  but  the  5th  sec- 
tion is  new.  Writs  of  certiorari  had  in  practice  been 
issued  in  vacation  by  order  of  Judges  in  Chambers  in  this 
province  previous  to  the  passing  of  this  act,  but  the  learned 
Chief  Justice,  in  the  case  of  the  Queen  vs.  Burley , 1 U.  C. 
L.  J.  1ST.  S.  34,  for  extradition,  doubted  the  power  of  J udges 
to  order  these  writs  in  vacation,  and  it  was  proper  that  all 
doubts  should  be  removed  respecting  this  practice.  In  that 
same  case  it  was  intimated  that,  in  the  opinion  of  some  of 
the  Judges,  every  man  committed  on  a criminal  charge  had 
the  right  to  have  the  opinion  of  one  of  the  Superior  Court 
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Judges  pass  upon  the  causes  of  his  committment  by  an  infe 
rior  jurisdiction. 

In  my  view  of  this  clause  it  had  reference  to  both  these 
opinions.  'Before  this  act  was  passed,  when  by  the  return 
of  the  habeas  corpus  and  the  proceedings  upon  which  a 
prisoner  stood  committed,  it  appeared  that  the  commitment 
was  illegal,  it  had  been  the  practice  for  Judges  in  Chambers 
to  discharge  him. 

It  is  true  that  the  power  to  determine  upon  tho  sufficiency 
of  the  proceedings  to  warrant  such  confinement  is  not  given 
in  direct  words,  but  it  is  certainly  by  the  plainest  implica- 
tion. The  habeas  corpus  and  its  return  show  the  immediate 
cause  of  the  detention,  which  may  on  its  face  be  all  right,  but 
section  5 of  the  act  goes  further,  and  authorizes  the  issue  of 
a writ  of  certiorari  for  the  production  before  the  Judge  of 
all  and  singular  the  evidence,  depositions,  convictions,  and 
all  proceedings  had  or  taken  touching  or  concerning  such 
confinement  or  restraint  of  liberty.  Why  ? “ To  the  end 

that  the  same  may  be  viewed  and  considered  by  such  Judge 
or  Court,  and  to  the  end  that  the  sufficiency  thereof  to  war- 
rant such  confinement  or  restraint  may  be  determined  by  such 
Judge  or  Court.” 

The  third  section  of  the  act  has  reference  to  the  truth  of 
the  facts  stated  in  the  return  to  a writ  of  habeas  corpus.  Be- 
fore the  59  Geo.  III.  there  was  no  way  of  enquiring  into  the 
truth  of  the  facts  as  stated  in  the  return.  They  might  be 
good  as  stated  ; but  untrue  in  fact.  It  was  so  here  until  last 
year,  but  with  no  practically  bad  result,  for  we  have  had  no 
case  in  which  a false  return  has  been  "suggested.  Now,  the 
truth  of  the  facts  in  the  return  can  be  enquired  into  in  the 
manner  pointed  out  by  the  3rd.  section.  I do  not,  however 
see,  as  has  been  contended  for  here,  how  the  5th  section  is  to 
be  construed  as  referring  to  this,  or  in  aid  of  it  only.  It  ap- 
pears to  me  that  it  has  a different  object  to  the  one  which  has 
been  already  mentioned. 

Adopting  the  views  expressed,  I cannot  help  holding  that 
a Judge  is  bound  to  examine  the  proceedings  anterior  to  the 
warrant,  to  see  that  they  authorize  it,  and  if  they  do  not,  that 
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he  is  bound  to  determine  whether  they  warrant  the  detention,, 
and  if  not  to  discharge  him. 

In  this  case  the  prisoner  is  so  far  in  voluntary  custody,  for 
all  he  was  required  to  do  was  to  enter  into  his  own  recog- 
nizance. He  refused  and  was  committed.  I find  him  in 
prison,  and  so  entitled  to  the  benefit  of  the  act,  in  strict 
right. 

By  stat.  22  Vic.  cap.  102,  sec.  57,  when  all  the  evidence 
upon  the  part  of  the  prosecution  against  the  accused  has 
been  heard,  if  the  justice  be  of  opinion  that  it  is  not  suffi- 
cient to  put  the  accused  party  upon  his  trial  by  any  indict- 
able offence,  he  shall  forthwith  o^der  him  to  be  discharged 
as  to  the  information  then  under  enquiry  ; but  if  in  the 
opinion  of  the  justice  the  evidence  is  sufficient  to  put  the 
accused  party  upon  his  trial  for  an  indictable  offence* 
although  it  may  not  raise  such  a strong  presumption  of  guilt 
as  would  induce  such  justice  to  commit  the  accused  for  trial 
without  bail,  &c.,  then  such  justice  shall  admit  the  party  to 
bail,  &c.  In  this  respect  the  Police  Magistrate  has  complied 
with  the  provisions  of  the  statute.  He  did  not  think  it  was 
a case  where  the  presumption  of  guilt  was  so  strong  as  to 
induce  him  to  commit  the  prisoner  for  trial  without  bail,  but. 
still  a case  for  which  he  thought  bail  ought  to  be  required. 

I agree  with  the  Police  Magistrate  that  it  was  a case  which, 
justified  him  in  requiring  bail. 


Prisoner  discharged. 
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The  Queen  ex  rel.  Mack  v.  Manning. 

Municipal  Act  q/1866,  sec.  73— Disqualification — Lessee  of  Corporation) 
— Defendant  having  claim  against  Corporation  assigned  before  election.. 

Section  73  of  29,  30  Vie.*  cap.  51  j came  into  force  on  the  1st  January, 
1867.  . . . . - 

“ Disqualification”  is  not  included  in  this  act  in  “ Qualification.” 
Where  a lease,  which  was  for  twenty-one  years,  was  originally  made 
to  a third  person  for  the  benefit  of  the  beneficial  lessee,  and  after- 
wards, during  the  term,  it  was  surrendered,  and  a new  lease  made 
directly  to  the  beneficial  lessee  for  the  remainder  of  the  term,  which 
was  for  less  than  twenty-one  years,  it  was  held , looking  at  the  real 
nature  of  the  transaction,  that  the  lessee  was  not  disqualified  from 
being  a member  of  the  Corporation. 

A claim  by  the  defendant  against  the  Corporation,  bona  fide  assigned 
to  a third  party,  before  the  election,  does  not  disqualify. 

[Chambers,  March  16,  1867.] 

J.  A.  Boyd  obtained  a writ  in  the  nature  of  a quo  war- 
ranto on  the  1st  February  last,  on  the  relation  of  William 
Mack,  calling  upon  the  defendant,  Alexander  Manning,  to 
shew  by  what  authority  he  claimed  to  exercise  and  enjoy 
the  office  of  Alderman  of  the  Ward  of  St.  Lawrence,  in  the 
City  of  Toronto  ; the  relator  complaining  that  the  defendant 
was  disqualified  to  be  elected  at  the  election  held  in  J anuary 
last. 

The  grounds  alleged  against  Mr.  Manning  were  : — 

1st.  That  at  the  time  of  the  said  election  he  was  a lessee 
of  the  Corporation  of  the  City  of  Toronto  for  a term  of  seven- 
teen years,  and  for  another  term  of  twenty-one  years,  in  cer- 
tain leases  of  premises  belonging  to  the  said  city. 

2nd.  That  said  Manning,  at  such  time,  had  a claim  against 
such  Corporation  for  services  rendered  by  him  as  arbitrator 
or  valuator  in  their  behalf. 

It  appeared  from  the  affidavits  filed,  that  the  defendant 
was  lessee  of  certain  premises  in  the  City  of  Toronto,  of 
property  belonging  to  the  city,  under  a lease  dated  26th 
January,  1864,  made  by  the  Corporation  to  the  defendant  for 
a term  of  twenty-one  years,  at  a rental  of  $216  17,  payable, 
half-yearly. 

It  further  appeared,  that  the  defendant  was  also  lessee  of 
certain  other  property  of  the  city,  under  a lease  dated  the 
2nd  April,  1861,  made  by  the  Corporation  to  the  defend- 
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ant.  This  lease  was  for  a term  of  seventeen  years,  from  the 
1st  of  October  then  last  past  (1860.) 

This  latter  lease  recited  that  by  an  indenture  of  lease, 
bearing  date  the  30th  of  January,  1857,  the  Corporation 
leased  unto  Ezekiel  E.  Whittemore,  then  deceased,  the  prem- 
ises for  the  term  of  twenty-one  years,  at  a rental  of  £75  ; 
that  although  the  lease  was  made  to  Whittemore,  the  defend- 
ant was  the  beneficial  lessee,  and  took  possession  of  the  pre- 
mises, and  retained  possession  from  the  execution  of  the 
lease  to  Whittemore,  and  was  then  in  possession,  and  that 
the  defendant  paid  the  rents  and  taxes,  and  expended  very 
large  sums  in  the  erection  and  completion,  of  several  brick 
buildings  thereon.  That  in  the  month  of  December,  1858, 
he,  Whittemore,  gave  notice  to  the  Corporation  that  the  de- 
fendant, Manning,  was  the  real  and  beneficial  owner  of  the 
premises,  and  that  he,  Whittemore,  held  the  lease  from  the 
first  for  and  on  account  of  the  defendant,  and  that  he  was 
desirous  of  assigning  the  lease  to  defendant,  and  that  he, 
Whittemore,  instructed  the  Solicitor  for  the  city  to  prepare 
an  assignment  of  the  lease  to  the  defendant ; that  the  as- 
signment was  endorsed  on  the  lease  and  ready  for  execution, 
but  that  Whittemore  suddenly  died  without  executing  it. 

It  further  recited,  that  the  defendant  requested  the  city 
to  execute  to  him  a new  lease  of  the  premises,  as  the  benefi- 
cial owner  thereof,  which  the  Corporation  were  willing  to  do, 
provided  they  did  not  incur  any  liability  to  the  defendant  as 
against  the  estate  of  Whittemore,  and  that  defendant  cove- 
nanted and  agreed  to  indemnify  the  Corporation  against  any 
claim  of  Whittemore’s  estate,  in  consequence  of  their  execut- 
ing the  lease  to  defendant.  , 

The  lease,  as  already  stated,  was  for  seventeen  years 
from  the  1st  October,  1860,  being  the  unexpired  term  of  the 
twenty-one  years  granted  by  the  recited  lease  to  Whittemore ; 
it  contained  the  same  covenants  for  renewals  for  further 
terms  of  twenty-one  years,  and  the  other  usual  covenants  in 
leases  of  that  nature. 

It  further  appeared  from  the  affidavit  of  Mr.  Gamble,  the 
Solicitor  of  the  city  at  the  time  these  leases  were  made,  that 
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Whittemore  was  merely  a trustee  for  Manning,  and  he  cor- 
roborated the  recitals  mentioned  in  the  second  lease,  that 
after  the  death  of  Whittemore,  he  drew  the  lease  for  seven- 
teen years,  which  he  stated  was  only  to  confirm  to  Manning 
the  term  of  twenty-one  years,  and  rights  of  renewals. 

Mr.  Manning  swore  that  the  lease  to  Whittemore  was  made 
to  Whittemore  for  his,  the  defendant’s,  benefit,  and  that  he 
was,  from  the  first,  the  beneficial  lessee  for  the  term  of  twenty- 
one  years,  and  that  the  lease  to  himself  was  made  under  the 
circumstances  therein  recited. 

Robert  A.  Harrison  shewed  cause.  The  relator  is  not 
qualified  as  such.  He  qualifies  on  an  Orange  hall,  of  which 
he  is  merely  care-taker,  and  not  a tenant  having  such  inter- 
est as  would  entitle  him  to  vote,  and  the  locus  standi  of  the 
relator  may  be  questioned  in  quo  warranto  proceedings  ; 
Regina  ex  rel.  Shaw  v.  McKenzie , 2 IJ.  C.  Cham.  Rep.  36,  44 ; 
Con.  Stat.  U.  C.,  ch.  54,  ss.  75,  76. 

As  to  the  first  objection.  The  lease  for  seventeen  years  is 
in  substance  and  effect  a lease  for  twenty-one  years,  and 
therefore  within  the  spirit  and  intention  of  the  act. 

Under  the  late  act  Corporation  lessees  were  disqualified, 
but  under  the  act  of  last  session  this  disqualification,  so  far  as 
relates  to  leases  for  twenty-one  years  and  upwards,  is  re- 
moved. 

Sec.  73  is  in  force.  “Qualification”  and  “Disqualifica- 
tion ” are  under  separate  and  distinct  heads,  and  the  clause 
of  the  act  postponing  the  clause  as  to  qualification  does  not  af- 
fect that  as  to  disqualification. 

As  to  the  second  objection.  Manning  before  the  election 
assigned  the  amount  due  to  him  from  the  Corporation,  and 
the  Corporation  accepted  it  ; he  had  not  therefore  any  inter- 
est in  the  amount,  and  this  objection  must  fail. 

If  the  construction  of  the  statute  be  doubtful,  the  sitting 
member  should  not  be  unseated  : Regina  ex  rel.  Chambers  v. 
Allison , 1 U.  C.  L.  J.,  H.  S,  244  ; Regina  ex  rel.  Ford  v. 
Cottingham , lb.  214. 

The  Court  will  not  go  behind  the  assessment  roll,  to  inves- 
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ligate  the  qualification  of  the  relator  ; and  on  that  roll  he" 
appears  sufficiently  qualified  ; Reg.  ex  rel.  Chambers  v.  Al- 
lison, and  Reg.  ex  rel.  Ford  v.  Cottingham,  ante  ; Stat.  1866, 
c,  52,  sec.  75,  p.  290. 

J.  A.  Boyd,  for  the  relator.  Sec.  73  of  the  Municipal 
Act  of  last  session  will  not  come  into  force  until  the  first 
day  of  September,  1867.  That  clause  is  headed,  “ Disqual- 
ification, ” and  enacts,  that  certain  persons  holding  certain 
official  positions,  &c.,  and  that  no  person  having  by  himself 
or  his  partner  an  interest  in  any  contract,  with  or  on  behalf 
of  the  Corporation,  shall  be  qualified  to  be  a member  of  the 
Council  of  any  Municipal  Corporation  : “ Provided  always, 
that  no  person  shall  be  held  to  be  disqualified;  <&c.,  by  having 
a lease  of  twenty-one  years  or  upwards  of  any  property  from 
the  Corporation,  but  any  such  leaseholder  shall  not  vote  in 
the  Corporation  on  any  question  affecting  any  lease  from  the 
Corporation. 

This  latter  proviso  is  not  found  in  the  73rd  sec.  of  the 
Municipal  Act,  22  Vic.,  cap.  54,  and  before  the  the  passing  of 
the  act  of  last  session,  the  defendant  would  no  doubt  have 
been  disqualified,  and  if  sec.  73  was  not  in  force  since  the  lst- 
of  January  last,  he  was  ineligible  as  a candidate  at  the  last 
election. 

“ Disqualification  ” is  included  in  “ qualification,  ” and  sec. 
73  does  not  therefore,  by  sec.  427,  come  into  force  till  next 
September.  At  all  events,  the  defendant  was  not  qualified 
at  the  time  of  nomination  : and  the  test  as  to  qualification  or 
non-qualification  would  appear,  under  the  new  act,  to  relate 
to  that  time  : See  Reg.  ex  rel.  Tinning  v.  Edgar,  3 U.  C.  L. 
J„  N.  S.  39. 

If  that'  section  is  in  force,  it  only  applies  to  leases  of  twenty- 
one  years  and  upwards,  and  the  lease  for  seventeen  years  is 
not  within  the  proviso,  and  that  being  the  case,  the  defendant 
is  within  the  disqualifying  portion  of  the  clause. 

Besides,  it  is  shewn  by  the  affidavits  that  when  the  lease 
was  made  to  Whittemore,  Manning  was  an  Alderman  for  the 
city,  and  it  would  be  contrary  to  public  policy  for  him  to 
claim  such  lease  beneficially  : 22  Viet.  c.  99  sec.  218  ; Lewin 
on  Trusts,  4th  Ed.  p.  335. 
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Mobbison,  J. — The  first  point  to  be  determined  is, 
whether  the  73rd  section  of  the  act  of  1866  is  in  force,  and 
I am  of  opinion  it  is.  The  427th  section  of  that  act  (as 
amended  by  ch.  52  of  the  same  session)  enacts,  “That  this 
act  shall  take  effect  on  the  1st  of  January,  1867,  save  and 
except  so  much  thereof  as  relates  to  the  nominating  of  can- 
.didates  for  municipal  offices,  and  the  passing  of  by-laws  for 
dividing  a municipality,  or  any  ward  thereof,  into  electoral 
rdivisions,  and  appointing  returning  officers  therefor,  which 
shall  come  into  effect  on  the  first  day  of  November  next ; and 
also , so  much  thereof  as  relates  to  the  qualification  of  electors 
and  candidates  shall  not  take  effect  till  the  first  day  of  Septem- 
ber, 1867.”  Sections  70,  71  and  72,  are  headed,  “Qualifica- 
tion of  Mayors,  Aldermen,”  &c.  Section  73,  the  one  in 
question,  is  headed,  “ Disqualification.” 

I can  well  understand  upon  an  examination  of  the  old  and 
new  municipal  acts  why  the  coming  into  force  of  the  70th, 
71st  and  72nd  secs,  was  postponed  until  the  1st  September 
next,  as  it  appears  that  in  many  cases  the  qualification  of 
. candidates  is  changed,  partly  arising  from  the  new  system  of 
rating,  established  by  the  new  assessment  act  of  last  session, 
to  the  provisions  of  which  act  the  new  municipal  act  con- 
forms, and  that  consequently  the  Legislature,  being  aware 
that  the  assessment  rolls  in  existence  on  the  1st  of  January 
last,  and  by  which  the  qualification  of  candidates  would  be 
determined  were  made  up  in  1866,  and  that  they  could  not 
properly  apply  to  the  last  elections,  were  the  whole  of  the  act 
to  take  effect  on  the  1st  of  January,  saw  that  it  was  neces- 
sary for  the  working  of  the  new  act,  that  the  provisions  re- 
lating to  the  qualification  of  candidates  should  not  take  effect 
until  rolls  were  made  up  under  the  new  mode  of  rating  intro- 
duced by  the  acts  of  last  session.  But  I see  no  like  reason 
for  postponing  the  operation  of  the  73rd  section. 

On  the  other  hand,  if  the  Legislature  deemed  it  right  that 
the  disability  arising  from  the  previous  state  of  the  law 

• should  be  removed,  were  the  words  of  the  section  not  clear 

• one  way  or  the  other,  I would  lean  in  favor  of  a liberal 
construction  ; but  in  my  judgment  the  words  of  section  427 
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leave  little  doubt  as  to  the  intention  and  object  of  the  Legis- 
lature, it  being  limited  in  precise  words  to  so  much  as  relates 
to  the  qualification  of  candidates. 

We  find  sections  specially  headed  “ Qualifications  of  Can- 
didates, ” to  which  it  does  apply,  but  section  73  is  headed, 
“Disqualification.”  Interpreting  the  section  literally,  it 
cannot  apply  to  it,  and  I think  I am  warranted  in  assuming 
that  it  was  not  the  intention  of  the  Legislature  that  it 
should. 

Such  being  my  judgment  on  this  point,  the  next  question 
to  be  determined  is,  whether  the  lease  for  seventeen  years  is 
within  the  spirit  and  meaning  of  the  73rd  section,  and  I 
think  on  this  point  the  defendant  is  also  entitled  to  my  judg- 
ment. In  considering  this  matter  I have  to  look  to  the  ob- 
ject and  purposes  of  the  Legislature  in  adding  the  proviso  to 
sec.  73,  which  refers  to  leases  for  twenty-one  years  and  up- 
wards. I think  I may  assume  that  the  Legislature  had  in 
view  the  fact,  that  leases  for  terms  of  twenty-one  years,  sim- 
ilar to  the  one  before  me,  were  granted  by  corporations  like 
the  City  of  Toronto,  and  that  it  was  expedient  to  render  the 
holders  of  such  leases  eligible’  as  candidates  for  the  office  of 
Aldermen,  &c.,  no  doubt  thinking  that  the  policy  of  the  law, 
which  excludes  contractors  from  corporations  did  not  apply  to 
persons  who  like  this  defendant  were  so  much  interested  in 
the  good  government  and  welfare  of  the  municipality. 

It  is  quite  clear  from  the  facts  before  me  that  the  premises 
in  question  were  originally  leased  for  a term  of  twenty -one 
years  to  Whittemore  : that  that  gentleman  took  and  held  the 
lease  as  a trustee  for  the  defendant : that  before  Mr.  Whitte- 
more died  he  was  desirous  of  relieving  himself  of  the  trustee- 
ship by  assigning  the  lease  to  the  defendant,  his  cestui  que 
trust , and  that  he  took  steps  towards  that  end,  but  unfortun- 
ately before  completion,  he,  Whittemore,  died  : that  under 
these  circumstances,  the  defendant  appled  for  and  obtained 
the  lease  for  seventeen  years  in  his  own  name,  being  the  then 
unexpired  term  of  the  twenty-one  years  granted  to  his 
trustee,  with  similar  covenants  and  conditions  to  those  con- 
tained in  the  original  lease,  and,  as  Mr.  Gamble  states,  the 
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lease  for  seventeen  years  was  intended  to  be  a confirmation 
of  the  lease  for  twenty-one  years  ; all  these  facts  are  also 
recited  on  the  face  of  the  lease.  Under  such  circumstances, 
it  'would  be  hard  to  say  that  this  defendant  was  not,  in 
relation  to  the  matter  in  question,  in  reality  a lessee  of  a term 
for  twenty-one  years,  and  as  such  entitled  to  be  a “ person  ” 
within  the  meaning  of  the  proviso  in  that  behalf  mentioned 
in  section  73. 

With  respect  to  the  second  ground  of  complaint,  namely, 
that  the  defendant  had  a claim  for  $30  against  the  Corpora- 
tion for  services  rendered  to  the  city  as  an  arbitrator,  it  ap- 
pears from  the  affidavit  of  Mr.  Boyd,  that  by  a request  of 
the  standing  committee  on  finance,  &c.,  of  the  Corporation,, 
the  committee  recommended  payment  of  Mr.  Alexander 
Manning’s  (the  defendant)  account  of  thirty  dollars  for  ser- 
vices as  arbitrator,  in  determining ' the  value  of  St.  Andrew’s 
Market  buildings,  destroyed  by  fire  in  1860.”  This  report 
is  dated  December  14,  1866  : and  he  states  that  he  was  in- 
formed by  the  Chamberlain  that  the  amount  therein  stated 
had  not  been  paid ; he  further  says,  that  on  the  day  of  the 
date  of  his  affidavit  he  saw  an  order  (with  whom  or  where  is 
not  stated),  signed  by  the  defendant,  dated  the  5th  of  J anu- 
ary  last,  as  follows  : — “ The  Corporation  of  the  City  of  Tor- 
onto, will  pay  to  Mr.  J ohn  Wilson  the  amount  allowed  me  by 
finance  committee,  for  valuation  of  St.  Andrew’s  Market,, 
destroyed  by  fire.” 

Mr.  Manning  swears  that  he  performed  the  services  men- 
tioned in  the  report  of  the  finance  committee,  and  that  he 
omitted  to  collect  the  amount ; that  on  the  fifth  of  J anuary 
last  (the  election  being  held  on  the  7 th),  he  assigned  all  his 
interest  in  the  $30,  by  the  order  in  writing  mentioned  in 
Mr.  Boyd’s  affidavit  which  order  he  states  was  accepted  by 
the  City  Chamberlain,  and  that  he,  Manning,  ceased  on  the 
5th  day  of  J anuary  to  have  any  interest  in  the  sum  of  money 
referred  to,  and  that  he  had  no  interest  whatever  in  it  at  the 
time  of  his  election ; it  was  not  suggested  that  the  assignment 
or  order  for  the  money  was  not  made  in  good  faith. 

The  defendant’s  object  may  have  been  to  divest  himself  of 
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all  interest  (as  he  swears  he  did),  for  the  purpose  of  avoiding 
3,ny  doubt  as  to  his  eligibility  as  a candidate,  and  enabling 
himself  to  be  elected  to  the  office  of  alderman.  If  bona  fide 
done,  upon  the  principle  acted  upon  in  Reg.  ex  rel.  Crozier  v. 
Taylor , 6 U.  C.  L.  J.  60,  although  done  on  the  eve  of  the 
election,  I think  there  would  be  no  valid  objection  to  his  do- 
ing so  ; it  would  indeed  be  hard  were  it  otherwise. 

The  object  and  spirit  of  the  law  was  to  prevent  persons 
being  elected  members  of  a corporation  who  had  any  interest 
in  a contract  with  the  municipality,  because  it  might  possibly 
influence  their  conduct  in  the  council. 

On  the  whole,  my  judgment  is  in  favour  of  the  defendant, 
^s  I am  of  opinion  no  case  is  made  out  for  unseating  him,  and 
the  application  must  be  discharged  with  costs. 

Judgment  for  defendant  with  costs. 


The  Queen  ex  rel.  Piddington  v.  Riddell. 

Disqualification  of  candidate — Contract  with  Corporation — Costs — Oral 
examination. 

Where  a member  of  the  corporation,  being  a baker,  supplied  bread  to 
fulfil  a gaol  contract  held  by  another  person  in  his  own  name  and 
for  his  own  benefit,  the  member  of  the  corporation  was  held  not  to 
be  disqualified. 

As  the  case  presented  very  strong  presumptions  against  defendant  in 
the  absence  of  explanation,  costs  were  not  given. 

Oral  examination  of  parties  refused. 

[Chambers,  March  16,  1867.] 

t 

A summons  in  the  nature  of  a quo  warranto  was  issued 
on  the  18th  February  last,  on  the  relation  of  Alfred  Pid- 
dington, calling  upon  the  defendant  Riddell  to  shew  by  what 
authority  he  claimed  to  use,  exercise  or  enjoy  the  office  of 
Alderman  for  St.  John’s  Ward  in  the  City  of  Toronto,  the  re- 
lator complaining  that  the  defendant  was  disqualified  to  be 
elected  at  the  election  held  in  J anuary  last. 

The  ground  alleged  against  Mr.  Riddell  was  that  at  the 
time  of  the  said  election  he  had  by  himself,  and  by  his  ser- 
vants and,  agent,  a partner,  one  Charles  E.  Clinkinbroomer 
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an  interest  in  a contract  with  the  Corporation  of  the  City  of 
Toronto,  and  with  the  gaol  committee  appointed  by  the 
Council  of  the  said  Corporation,  which  was  then  existing  and 
unsettled. 

In  support  of  the  application  the  affidavit  of  one  Samuel 
beeves  was  filed,  who  swore  that  he  had  been  in  the  employ- 
ment of  the  defendant  as  foreman  in  his  bake-house  from 
August,  1864,  until  some  time  in  March,  1866  ; that  Clink- 
Inbroomer  above  referred  to  was  in  the  defendant’s  employ- 
ment as  an  outside  man,  attending  to  the  driving  of  the 
bread  cart,  and  not  as  a baker  ; and  also  that  he  kept  the 
^defendant’s  books,  receiving  the  same  wages  as  he,  Clinkin- 
broomer,  told  him  that  the  defendant  paid  his  bakers  ; that 
when  he,  Reeves,  went  into  defendant’s  employment,  the 
defendant  then  supplied  the  city  gaol  with  bread  in  his  own 
name  ; that  before  the  time  when  defendant  became  a mem- 
ber pf  the  city  Council  in  the  year  1866,  he  heard  defendant 
say,  in  the  beginning  of  1865,  that  he  would  have  to  get 
the  gaol  contract  in  another  name,  or  else  he  would  not  be 
able  to  run  for  the  Council,  or  words  to  that  effect  ; .and  that 
he  heard  him  shortly  afterwards  say  that  Clinkinbroomer  had 
got  the  contract  for  the  supply  of  bread  for  the  gaol;  and 
that  he  understood  from  the  defendant,  as  well  as  Clinkin- 
broomer, that  the  latter  tendered  for  the  supply  of  bread  for 
the  gaol  from  March,  1865,  to  March,  1866,  and  that  before 
he  left  defendant’s  employment  he  also  heard  from  bath  of 
them  that  Clinkinbroomer  tendered  for  and  obtained  the 
contract  for  the  supply  of  bread  to  the  new  city  gaol  from 
March,  1866,  to  March  of  this  year. 

Reeves  also  swore  that  it  was  well  understood  among  all 
defendant’s  workmen  that  these  contracts  for  the  supply  of 
bread  to  the  city  gaol  were  in  reality  the  defendant’s  con- 
tracts, and  that  during  the  whole  period  Reeves  was  in  de- 
fendant’s employment  Clinkinbroomer  was  regarded  as  a 
fellow  workman  ; that  all  the  bread  made  during  that  time,, 
and  which  was  sent  to  the  gaol,  was  baked  and  made  in  the 
same  manner,  and  by  the  same  workmen,  as  bread  which 
was  sent  to  defendant’s  customers,  and  the  bread  for  the 
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gaol  was  drawn  to  the  gaol  by  defendant’s  horses  and  bread' 
carts,  and  sometimes  driven  by  Clinkinbroomer  and  at 
other  times  by  other  drivers  ; that  no  difference  or  change 
took  place  in  the  management  of  defendant’s  business  after4' 
the  contracts  were  made  in  Clinkinbroomer’s  name,  he,  defen- 
dant, being  sole  proprietor  thereof. 

There  was  also  an  affidavit  of  Mr.  Boyd  filed,  verifying; 
an  advertisement  for  tenders  issued  by  the  Board  of  Gaol  In- 
spectors, asking  for  tenders  for,  among  other  things,  “ bread 
per  loaf,”  dated  27th  February,  1866  ; also  copy  of  a tender- 
signed  by  Clinkinbroomer,  as  follows  : 

Toronto,  March,  15,  1866.. 

To  the  Board  of  Gaol  Inspectors. 

I hereby  tender  to  supply  the  Toronto  gaol  with  the  best 
wheaten  bread  at  9-J  cents  per  4 lb.  loaf,  in  such  shapes  and 
forms,  and  at  such  times  as  the  governor  of  the  gaol  may 
require. 

(Signed)  C.  E.  Clinkinbroomer. 

My  sureties  : 

James  Spence,  Allen  Bryan. 

The  Board  of  Gaol  Inspectors  consisted  of  Alderman  and 
Councillors  of  the  City  Council.  The  affidavit  of  one  White 
was  also  filed,  stating  that  he  was  well  acquainted  with  de- 
fendant and  Clinkinbroomer  ; that  Biddell  carried  on  the 
business  of  a baker  in  the  premises  in  which  he  lives,  and  had 
done  so  for  some  time  ; that  Clinkinbroomer  had  been  in  his 
employment  for  two  years  ; that  when  he  went  to  defen- 
dant he  had  no  means  of  his  own  ; that  his  name  did  not: 
appear  as  owner  of  the  business  ; and  that  he  verily 
believed  that  Clinkinbroomer  had  no  means  of  livelihood 
except  from  his  occupation  in  defendant’s  business,  and  that 
the  bread  that  goes  to  the  gaol  was  delivered  from  the  defen- - 
dant’s  carts. 

Robert  A.  Harrison , for  the  defendant,  [filed  the  affidavit 
of  Clinkinbroomer,  in  which  he  stated  that  he  had  read  the 
affidavits  of  Boyd,  Piddington,  Reeves,  and  White  ; that  the/ 
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defendant  had  no  interest,  and  never  had  any,  in  his  con- 
tract in  the  affidavits  mentioned  ; that  he  tendered  for  the 
supply  of  bread  referred  to  solely  on  his  own  account,  and 
for  his  own  benefit,  and  that  since  his  tender  was  accepted 
he  has  received  and  still  receives  all  profits  from  the  con- 
tract for  his  own  use  and  benefit  ; and  that  he  alone  would 
sustain  the  loss,  if  any,  on  such  contract  ; that  from  time  to 
time  he  buys  bread  from  the  defendant  as  he  would  from 
any  other  baker  ; and  that  when  he  buys  in  large  quantities 
for  the  purpose  of  the  gaol,  defendant  delivers  it  free  of 
charge  for  conveyance  ; and  he  swears  further  that  he  never 
at  any  time  made  any  statement  to  Reeves  or  to  any  other 
person  at  variance  with  his  affidavit. 

The  affidavit  of  the  defendant  stated  that  he,  defendant, 
had  read  the  affidavits  filed  on  the  application,  and  that  he 
had  no  partner  in  business  ; that  he  had  no  interest,  and 
never  had  any,  either  by  himself  or  partner,  in  the  contract 
of  Clinkinbroomer  in  the  affidavit  mentioned  ; that  Clinkin- 
broomer  tendered  for  the  supply  of  bread  solely  on  his  own 
account  and  for  his  own  benefit  ; that  the  latter  received  all 
the  profits  and  would  sustain  any  loss  that  might  take  place  ; 
that  he  supplied  bread  to  Clinkinbroomer  as  he  would  to  any 
other  customer,  and  delivered  it  free  of  charge  for  convey- 
ance ; and  he  further  stated  that  Clinkinbroomer  had  never 
been  paid  by  him  any  wages  whatever  as  mentioned  in  the 
affidavit  ; and.  that  he  had  never  at  any  time  made  any  state- 
ment to  Reeves  or  any  other  person  at  variance  with  his  affi- 
davit. 

He  also  filed  affidavits  of  five  persons  in  the  employment 
of  the  defendant  for  the  year  1865,  four  of  them  bakers,, 
and  one  a driver,  and  they  all  severally  swore  that  they 
always  understood  that  the  defendant  had  no  interest  in  the 
contract  of  Clinkinbroomer  for  the  supply  of  bread  to  the 
gaol,  and  never  knew  at  any  time  either  the  defendant  or 
Clinkinbroomer  to  make  any  statement  to  the  contrary  ; and 
that  they  knew  that  the  defendant  sold  bread  to  Clinkin- 
broomer as  he  would  to  any  other  customer,  and  when  in 
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large  quantities  delivered  the  same  free  of  charge  for  car- 
riage. 

Mr.  Harrison  contended  that  the  case  must  be  within  lan- 
guage as  well  as  mischief  of  statute,  Barber  v.  Waite  1 A.  & 
E.  514  ; and  that  the  word  interest  used  in  the  statute 
meant  legal  interest,  not  merely  a sub-contract.  Reg.  ex 
rel.  Bugg  v.  Smith,  1 IT.  C.  L.  J.,  K S.  129,  He  distin- 
guished this  Act  from  3 Geo.  IV.,  ch.  128,  s.  125,  and  cited 
Towsey  v.  White,  5 B.  & C.  125,  and  Barber  v.  Waitey 
ante. 

J.  A.  Boyd,  contra.  This  is  a case  full  of  suspicion  and 
one  in  which  the  defendant  should  be  orally  examined,  or  an 
issue  directed  to  be  tried  before  a jury.  The  circumstances 
strongly  suggest  that  this  alleged  contract  between  Clinkin- 
broomer  and  Riddell  amounts  to  a colourable  evasion  of  the 
.statute,  in  which  case  the  Court  will  be  astute  to  grant 
relief  : Reg.  ex  rel.  Crozier  v.  Taylor,  6 IT.  C.  L.  J.  60  ; 

LeFeuvre  v.  Lankester , 3 Ell.  & Bl.  530. 

The  affidavit  of  the  defendant  should  not  be  received  at 
all ; Reg.  ex  Rel.  McGregor  v.  Kerr , 7 IT.  C.  L.  J.  67. 

Morrison,  J. — Upon  a careful  examination  of  the  affida- 
vits filed  on  both  sides,  I am  of  opinion  that  all  the  material 
facts  and  circumstances  relied  upon  by  the  relator  as  raising 
the  presumption  that  the  defendant  used  the  name  of  Clink- 
inbroomer  as  a cloak  or  contrivance  to  conceal  the  fact  that 
he,  the  defendant,  was  the  real  contractor,  or  that  he  was  a 
partner  with  Clinkinbroomer  for  providing  the  gaol  with 
bread,  are  substantially  met  by  the  affidavits  filed  on  the  part 
of  the  defendant. 

The  circumstances  upon  which  the  relator’s  case  rest, 
standing  alone,  are  exceedingly  strong  against  the  defen- 
dant, and,  unexplained  or  unaccounted  for,  are  well  calcu- 
lated to  give  rise  to  the  gravest  suspicions.  I refer  more 
particularly  to  the  fact,  that  previous  to  the  defendant 
becoming  a member  of  the  City  Council,  he  had  the  contract 
for  supplying  the  gaol ; that  after  being  elected  a member 
of  the  Corporation,  when  tenders  for  the  contract  in  ques- 
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tion  were  again  advertised  for,  Clinkinbroomer,  who  at  the 
time  was  in  his  employment  as  stated,  tendered  and  obtained 
the  contract*  and  that  the  defendant  supplied  Clinkinbroomer 
with  bread  from  his  bakery  to  carry  out  his  contract,  and  the 
vehicles  of  the  defendant  were  used  for  the  carriage  of  the 
bread  to  the  gaol. 

However,  all  these  very  suspicious  circumstances  are,  as  I 
say,  met  and  accounted  for  by  the  positive  affidavits  of  the 
defendant  and  Clinkinbroomer.  Beside  the  allegation  that 
it  was  understood  by  the  defendant’s  workmen  that  the  de- 
fendant was  in  truth  the  contractor,  is  denied  on  oath  by  five 
of  the  workmen  employed  during  the  perio  d of  the  contract, 
who  assert  they  understood  the  contrary,  and  they  further 
say  the  defendant  sold  the  bread  to  Clinkinbroomer  as  he 
did  to  any  other  customer.  The  facts  sworn  to  by  Clinkin- 
broomer and  defendant*  are  peculiarly  within  their  own 
knowledge,  not  resting  on  conjecture  or  surmise,  as  do  the 
material  points  in  the  affidavits  upon  which  the  application 
is  founded.  I may  also  remark  that  the  defandaiit  is  not 
shewn  to  have  interfered  directly  with  the  matter  relating  to 
the  contract,  or  that  any  of  the  moneys  paid  under  it  passed 
into  his  hands. 

It  would  have  been  much  better  if  the  defendant,  consider- 
ing that  he  was  a member  of  the  Corporation*  had  no  such; 
business  connection  with  his  former  hired  man. 

On  the  argument  I was  pressed  by  counsel  for  the  relator 
to  order  further  proceedings  with  a view  to  the  oral  examina- 
tion of  the  parties*  and  the  production  of  their  books  for  the 
purpose  of  impeaching  the  facts  sworn  to  by  Clinkinbroomer 
and  the  defendant.  I could  only  be  warranted  in  doing  so, 
upon  the  ground  that  I considered  the  facts  sworn  to,  tp,  be 
untrue.  I see  no  reason  for  my  thinking  so.  Their  state- 
ments, although  open  to  observation,  are  not  inconsistent 
with  the  truth  of  the  material  facts  alleged  on  the  part  of  the 
relator  : they  only  explain  and  account  for  the  suspicious 
circumstances  alluded  to-.  On  the  whole  case  I must  give 
judgment  in  favour  of  the  defendant. 

With  respect  to  the  costs,  as  the  case  presented  a very 
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strong  presumption  against  the  defendant  in  the  absence  of 
explanation,  and  as  I have  no  reason  to  doubt  that  the  relator 
acted  in  good  faith  in  making  this  application,  neither  party 
will  have  costs. 

Judgment  for  defendant  without  costs. 


Elliott  v.  Pinkerton. 

Security  for  costs — Former  action  pending — 20,30  Vic.  cap.  42,  sec.  1. 

The  plaintiff  was  non-suited  in  an  action  against  the  sureties  of  A. 
Whilst  this  suit  was  pending  the  same  plaintiff  sued  A,  who  then 
asked  for  security  for  costs  under  29,  30,  Vic,  cap.  42,  sec.  1.  Held, 
that  he  was  entitled  to  security. 

[Chambers,  March,  1867.] 

C.  W.  Paterson , on  the  2nd  March,  instant,  obtained  the 
Usual  summons  for  security  for  costs. 

He  filed  an  affidavit,  made  by  the  defendant’s  attorney, 
stating  that  a former  action  had  been  brought  against  the 
sureties  of  the  present  defendant  (a  Division  Court  bailiff), 
for  a false  return  made  by  the  said  bailiff  to  an  execution 
placed  in  his  hands  at  the  suit  of  the  plaintiff ; that  the 
plaintiff  in  the  former  aclion  had  been  non-suited  ; that 
while  the  said  action  was  pending,  and  before  judgment 
entered,  the  plaintiff  had  commenced  this  action  against  the 
present  defendant  (who  was  not  one  of  the  defendants  in  the 
first  suit)  for  the  same  cause  of  action.  He  referred  to  29  & 
30  Vic.  ch.  42,  sec.  1. 

Osier  shewed  cause.  The  section  of  the  statute  only  ap- 
plies where  the  action  was  not  only  brought  for  the  same 
cause  of  action,  but  against  the  same  defendant,  and  this 
present  action  does  not  come  under  the  statute. 

Paterson , in  support  of  the  summons.  The  defendant  is 
entitled  to  security  under  the  statute,  it  being  sufficiently 
wide  in  its  language  to  cover  a case  like  the  present.  The 
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statute  is  not  confined  to  cases  where  the  action  is  brought 
^against  the  same  defendant,  but  also  extends  to  cases  where 
■a,  second  action  for  the  same  cause  is  brought  against  another, 
where  the  liability  is  identical  with  the  former  defendant** 
Ming  v.  Hoare,  13  M.  & W.  494  ; Newton  v.  Blunt , 3 C. 

mb. 

- 

John  Wilson,  J. — After  taking  time  to  consider,  granted 
\&he  order. 


Order  accordingly. 


Cline  y.  Cawley. 

Ejectment — Last  day  for  appearance  falling  on  a Sunday. 

'Sljectment  summons  served  on  15th  February,  (not  being  Leap  Year). 

Judgment  signed  in  default  of  appearance  on  the  4th  March,  the  3rd 

March,  the  last  of  the  sixteen  days  within  which  defendant  had  to 

appear,  being  a Sunday.  Held , regular. 

[Chambers,  March  16,  1867.] 

This  was  an  action  of  ejectment  in  which  judgment  was 
rSigned  (in  default  of  appearance)  against  the  defendant,  who 
was  in  possession  of  the  premises  as  tenant  of  one  L. 

The  landlord  obtained  a summons  calling  on  the  plaintiff 
id  .shew  cause  why  the  judgment  should  not  be  set  aside  with 
costs  for  irregularity,  as  being  signed  too  soon,  and  on  other 
.grounds. 

It  appeared  from  the  affidavits  and  papers  filed,  among 
mother  things,  that  the  ejectment  summons  was  served  on  the 
‘15th  day  of  February  last,  and  that  judgment  was  signed  on  the 
morning  of  the  4th  March,  the  3rd  March  being  Sunday. 

J.  D.  Edgar  shewed  cause. 

, in  support  of  summons,  contended  upon  the 

^authority  of  Scott  v.  Dickson , 1 P.  R.  366,  and  Mont- 
gomery v.  Brown , 2 U.  C.  L.  J.,  N.  S.,  72,  that  defendant 
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was  entitled  to  sixteen  clear  days  to  appear,  the  day  of  ser- 
vice to  be  excluded  ; therefore  in  this  case,  as  the  writ  was 
served  on  the  15th  Of  February,  the  last  day  for  appearing 
would  be  on  the  3rd  March,  but  as  that  day  happened  to  be 
a Sunday,  the  defendant  was  entitled  to  the  whole  of  the 
following  day  (Monday)  to  appear,  and  cited  the  C.  L.  Pt 
Apt,  section  58,  which  he  contended  applied  as  well  to  a writ 
of  summons  in  ejectment  as  to  any  other  writ  issued  under 
the  authority  of  that  Act. 

Edgar,  in  reply.  Section  58  of  the  C.  L.  P.  Act  does 
not  apply  to  the  Ejectment  Act,  nor  do  the  provisions  as  to 
computation  of  time  in  the  Rules  of  Court.  In  the  absence 
of  any  express  provision,  there  is  nothing  in  the  law  to 
exclude  Sunday,  when  the  last  day  of  a limited  time,  front 
being  included  in  the  computation.  Rowberry  v.  Morgan , 
9 Ex.  730  ; S.  C.  23  L.  J.,  Ex.  191  ; Regina  v.  Justices  of 
Middlesex , 7 Jur.  396. 

Morrison,  J.— In  the  absence  of  any  later  authority,  I 
must  follow  the  rules  laid  down  in  Rowberry  v.  M or  gain,  9 
Ex.  730,  arid  Regina  v.  Justices  of  Middlesex,  7 Jur.  396  ;; 
but  Were  it  not  for  those  oases  I should  be  inclined  to  think 
the  defendant  entitled  to  the  whole  of  Monday  to  appear- 
I carinot,  therefore,  set  aside  the  judgment  On  that  ground, 
but  I will  do  so  on  the  merits,  oh  payment  of  costs,  arid 
allow  the  landlord  to  come  iri  arid  defend.  * 

Order  accordingly * 


* The  present  Chief  Justice  of  Upper  Canada,  in  January,  1863  in- 
a case  of  Adshead  v.  Upton,  on  the  following  facts,  namely  that,  the 
writ  of  ejectment  was  served  on  12th  December,  1862,  whereby  de- 
fendant had  to  appear  hot  later  than  the  28th,  which,  however,  was  a 
Sunday,  decided  that  defendant  had  all  the  29th  on  which  to  appear’ 
and  that  therefore  a judgment  for  want  of  appearance  signed  on  29th 
was  signed  too  soon.— Reporter. 
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In  re  Smith,  an  Insolvent. 

Insolvent  Act*— Jurisdiction,  if  no  estate— Fraud. 

Held',  on  the  facts  set  out  below,  that  the  insolvent  had  an  estate  to  be 
administered  under  the  Insolvent  Act. 

Quaere,  whether,  if  there  had  been  no  estate,  proceedings  could  have 
been  taken  by  the  debtbr. 

Held,  that  the  facts  set  forth  below,  though  unfavorable  to  the  insol- 
vent, were  distinguishable  from  acts  or  other  misconduct  constitu- 
ting fraud,  and  that,  unless  the  lattbr  be  shewn;  the  insolvent  is  en- 
titled to  the  benefit  of  the  statute; 

[Chambers*  March  18,  1867,  ] 

This  was  an  appeal  from  the  decision  of  the  Judge  of  the 
County  Court  of  the  County  of  Hastings,  by  Win.  Darling,  of 
the  City  of  Montreal,  merchant,  a creditor  of  the  insolvent; 

The  J udge  of  the  County  Court  granted  a discharge  to  the 
insolvent,  and  the  creditor  petitioned  against  this  decision 
because,  as  was  alleged  : 

1.  The  insolvent  Was  guilty  of  fraud  within  the  meaning  of' 
the  Insolvent  Act. 

By  having  given  a fraudulent  preference. 

By  purchasing  goods  and  obtaining  credit;  and  contracting 
debts  while  he  was  insolvent  and  unable  to  meet  his  engage- 
ments j and  fraudulently  concealing  his  insolvency  and  repre- 
senting himself  to  be  solvent. 

By  reckless  and  improvident  waste  of  his  estate,  in  fraud 
of  his  creditors. 

By  evasion  and  prevarication  oh  his  examihation  as  to  his 
estate. 

By  fraudulent  sale  and  disposal  of  his  estate  j and 
By  nOt  keeping  books  Of  account  ; and 

2.  Because  the  insolvent  had  no  estate  at  the  time  of  his 
making  an  assignment  under  the  Insolvent  Act,  by  reason  of 
his  fraudulent  disposal  of  his  estate  prior  to  his  making  ah 
assignment,  and  is  riot  therefore  entitled  to  any  relief  under 
the  said  act. 

The  questions  under  discussion  were — 

1.  Was  there  fraud  in  fact,  within  the  meaning  of  the  sta- 
tute, on  the  part  of  the  insolvent  1 

2.  If  there  was  such  fraud  in  fact,  could  that  fraud 
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prevent  the  discharge  being  given  to  the  insolvent,  when  he 
was  guilty  of  it  (if  at  all)  before  the  passing  of  the  statute  ? 

3.  Had  the  insolvent  an  estate  to  be  administered  under 
the  statute,  at  the  time  he  took  proceedings  in  insolvency  1 

4.  If  he  had  no  estate  at  that  time,  was  he  entitled  to  take 
proceedings  as  an  insolvent  under  the  act  ? 

The  facts  of  the  case  were — The  insolvent  commenced 
business  in  the  year  1855,  in  Belleville ; in  the  fall  of  1857, 
he  bought  goods  from  different  persons  to  the  extent  of  about 
$6,000  ; his  purchase  at  that  time  from  Darling  & Co.  was 
about  $1,600.  He  was  insolvent  then,  but  did  not  know 
it.  In  the  spring  of  1858,  he  took  stock  and  found  he  was 
insolvent.  His  stock  then  amounted  to  $3,225,  which,  in 
March,  1858,  he  sold  to  his  brother,  A.  A.  Smith,  for  fifteen 
shillings  in  the  pound,  and  took  his  notes  for  the  amount. 
These  notes  were  sent  to  the  creditors,  and  the  insolvent 
believes  they  have  been  paid.  Darling  & Co.  received  in  this 
way  $413  on  account.  The  insolvent  ran  away  to  the 
United  States  immediately  after  he  sold  out  to  his  brother  ; 
and  he  returned  to  this  country  in  1862.  He  then  assigned 
to  his  brother  his  accounts  and  notes,  amounting  to  $2,697  ; 
they  were  for  debts  contracted  between  1852  and  1858. 
Nothing  was  given  by  his  brother  for  this  assignment  of  debts; 
it  was  for  the  benefit  of  his  estate.  He  does  not  now  think 
the  debts  were  worth  any  thing,  and  he  does  not  know  if  any 
of  them  have  been  collected. 

5.  Richards,  Q.  C.,  for  the  insolvent. 

As  to  fraud  or  alleged  fraud  being  within  the  act : Insol- 
vent Act  of  1864,  sec.  8,  sub-secs.  3-8  ; sec.  9,  sub-sec.  6. 

As  to  fraudulent  preference  : sec.  8,  sub-sec.  4 ; sec.  9, 
sub-sec.  6. 

As  to  obtaining  goods  and  representing  himself  to  be  sol- 
vent : sec.  8,  sub-sec.  7. 

As  to  evasion  and  prevarication  on  his  examination ; sec.  9, 
sub-sec.  6. 

As  to  the  other  grounds  of  fraud,  they  are  not  within 
the  act. 
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As  to  the  insolvent  being  within  the  act,  even  although  he 
had  no  estate  ; sec.  1,  which  extends  the  act  to  all  persons. 

Robt.  A.  Harrison , contra  : There  was  fraud  clearly  estab- 
lished against  the  debtor,  sec.  9,  sub-secs.  6-11. 

If  he  were  within  the  act,  to  take  the  benefit  of  its  advan- 
tages, he  must  also  be  subjected  to  its  conditions  and  disabil- 
ities ; but  as  he  had  no  estate  to  be  administered,  he  was  not 
within  the  provisions  ot  the  act  at  all — Ex  p>arte  Morrison , 
10  Jur.  N.  S.  787;  Re  Dennis , 6 L.  T.  N.  S.  755. 

The  preamble  of  the  act  shows  this  also,  because  it  recites 
that  it  is  desirable  to  provide  for  the  settlement  of  the  estates 
of  insolvent  debtors,  and  where  there  is  no  estate  there  is  no 
jurisdiction. 

Adam  Wilson,  J.— The  first  question  is  whether  C.  F. 
Smith  had  or  had  not  an  estate  to  be  administered  in  insol- 
vency when  proceedings  were  begun  there  ? If  he  had,  the 
question  whether  the  person  without  an  estate  is  within  the 
operation  of  the  statute  will  not  arise. 

I think  the  facts  show  that  there  was  an  estate,  perhaps 
not  of  much  worth,  but  still  an  estate  to  be  administered  for 
creditors  ; and  therefore  I am  not  obliged  to  consider  the  case 
whether,  if  there  had  been  no  estate,  the  proceedings  could 
have  been  taken  by  the  debtor  under  the  statute.  What  con- 
clusion I might  have  formed  if  I had  been  obliged  to  consider 
it,  I am  not  prepared  to  say.  The  case  of  Ex  parte  Mitchell , 
1 D.  & G.  257,  in  addition  to  those  cited  in  the  argument, 
may  be  referred  to. 

As  to  whether  there  was  fraud  or  not  on  the  part  of  the  in- 
solvent depends  principally  upon  the  circumstances  before 
stated — the  purchasing  goods  in  the  fall  of  1857,  to  the 
amount  of  about  $6,000,  at  a time  when  the  debtor  did  not 
know  how  his  affairs  really  stood  ; and  the  making  an  assign- 
ment, in  the  spring  of  1858,  for  so  small  a sum  as  $3,225, 
(including  some  hundreds  of  dollars  of  old  stock),  without 
very  satisfactorily  accounting  for  the  difference,  excepting 
that  it  was  applied  to  the  payment  of  old  debts. 
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I do  not  think  the  facts  show  that  the  debtor  purchased 
these  goods  on  credit,  knowing  or  believing  himself  to  be  un- 
able to  meet  his  engagements,  and  concealed  the  fact  from  the 
persons  who  became  his  creditors  with  intent  to  defraud  them, 
under  sec.  8,  sub-sec.  7„;  nor  do  I see  any  fraud  under  sec.  9, 
sUb-sec.  6 ; and  therefore  it  is  not  necessary  to  consider 
whether  the  acts  of  fraud  charged,  and  which  are  said  to  have 
been  committed  before  the  passing  of  the  Insolvent  Act,  are 
or  are  not  within  the  provisions  of  the  statute. 

There  is  much,  as  the  learned  Judge  in  the  Court,  below 
manifestly  felt,  in  the  conduct  and  proceedings  of  the  debtor, 
which  were  not  very  favourable  to  him,  but  Which  must  never- 
theless be  distinguished  from  acts  or  other  misconduct  con- 
stituting fraud ; for  unless  the  debtor  be  amenable  for  this 
graver  conduct,  he  is  entitled  to  receive  the  benefit  of  the 
statute  ) and  creditors  must  only  be  more  careful  than  they 
have  heretofore  been  whom  it  is  they  trust  with  such  very 
extensive  stocks  of  goods, 

I think  I must  dismiss  the  appeal,  but  it  must  be  without 
costs. 

Appeal  dismissed. 


Chichester  v,  Gordon*  Lacourse  and  Gallon. 

Setting  off  judgments — 26  Vic.  cap.  45,  secs.  2,  3. 

Held,  that  under  26th  Vic.,  cap.  45,  secs.  2,  3,  the  absence  of  a formal 
assignment  will  not  prevent  a surety  from  enforcing  a remedy  which 
he  would  have  if  an  assignment  had  been  executed. 

A judgment  was  recovered  by  B.  U.  G.  V.  A.  Chichester , G.  Chichester , 
and  Lacourse,  also  a judgment  of  A.  Chichester  v.  Gordon,  Lacourse 
and  Gallon.  An  application  by  Lacourse,  who  had  paid  the  former 
judgment,  to  set  it  off  against  the  latter  was  granted. 

[Chambers,  March  23,  1867J 

In  1863  the  defendant,  Lacourse,  as  attorney  for  Gordon, 
obtained  judgment  in  the  County  Court  of  Peterborough  and 
Victoria,  against  the  above  plaintiff,  Arthur  Chichester. 
The  plaintiff  subsequently,  after  an  examination  of  the  defen- 
dant, obtained  an  order  for  his  committal  for  unsatisfactory 
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-answers,  unless  he  should  give  a note  endorsed  by  his  sister 
Charlotte  Chichester  for  the  amount  of  the  judgment.  This 
note  was  eventually  given,  after  the  order  had  been  partially 
enforced,  under  duress,  as  it  was  said,  of  such  order.  The 
note  was  given  to  Lacourse,  who  endorsed  it  over  to  the  Bank 
of  Upper  Canada,  who,  in  1865,  recovered  upon  it  a judgment 
in  the  County  Court  of  Victoria,  against  Arthur  Chichester, 
Charlotte  Chichester,  and  Lacourse,  for  about  $170,  which 
was  paid  by  Lacourse. 

Arthur  Chichester  brought  the  action  against  the  present 
defendants  (Gallon  being  Deputy  Sheriff  at  the  time)  for  an 
illegal  arrest  under  the  conditional  order  and  recovered  a ver- 
dict for  $200.  A certificate  for  full  costs  was  refused. 

A summons  wa^s  thereupon  obtained  by  Lacourse  to  shew 
•cause  why  the  judgment  of  the  Bank  of  Upper  Canada,  or  so 
much  thereof  as  might  be  necessary,  should  not  be  set  off 
against  so  much  of  the  judgment  in  this  cause  as  should  re- 
main after  the  said  Lacourse  should  have  satisfied  the  lien  of 
the  attorney  of  the  plaintiff,  upon  the  judgment  herein,  for 
his  costs,  as  between  attorney  and  client,  &c. 

C.  W.  Paterson  shewed  cause,  and  contended  that  the 
judgment  of  the  Bank  could  not,  under  the  circumstances,  be 
set  off,  and  that  in  this  case  the  fact  was,  that  the  plaintiff’s 
interest  in  the  judgment  had  been  assigned  to  one  Platt,  and 
he  filed  the  plaintiff’s  affidavit  and  the  examination  of  Platt 
in  support  of  the  statement. 

G.  S.  Patterson , contra,  referred  to  26  Vic.,  cap.  45,  secs. 
2,  3 ; Ch.  Arch.  Pr.,  pp.  723,  724,  (12  ed.) ; Edmonds  v.  S— 
B — , 3F.&F.  962  ; Alliance  Bank  v.  Holford , 16  C.  B.  K 

S.  460. 

Richards,  C.  J. — The  application  being  made  to  the 
equitable  jurisdiction  of  the  Court,  we  must  look  at  the  real 
position  of  the  parties,  and  dispose  of  their  rights  in  relation 
to  that.  Under  the  26th  Vic.,  cap.  45,  secs.  2,  3,  the  defen- 
dant Lacourse  would  seem  to  be  entitled  to  enforce  the  reme- 
dies against  Chichester  which  the  Bank  had.  The  mere  ab- 
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sence  of  a formal  assignment  does  not  seem  to  be  a good  rea- 
son to  interpose  to  prevent  the  surety  from  enforcing  his 
remedy,  which  he  would  have  if  the  assignment  had  taken 
place.  The  case  of  Edmonds  v.  S — B — , 3 F.  & F.  962,  seems 
to  sustain  this  view. 

The  general  doctrine  is  laid  down  in  Chitty’s  Archbold,  at 
p.  724,  12  ed.  The  judgments  to  be  set  off  must  be  between 
parties  substantially  the  same,  though  it  is  not  necessary 
that  they  should  be  exactly  the  same  parties,  as  in  the  case 
of  a.  set-off  under  the  statute  of  set-off,  provided  the  funds  to 
be  ultimately  resorted  to  in  both  actions  be  substantially  the 
same.  In  the  judgment  of  the  Bank  of  Upper  Canada,  Chi- 
chester is  the  party  who  is  the  maker  of  the  note  sued  on  in 
that  action,  and  the  one  whose  funds  should  pay  that  debt. 
He  is  the  person  who  is  plaintiff  in  the  action  in  which  this 
application  is  made,  and  unless  his  interest  in  the  claim  has 
been  assigned,  he  is  the  person  to  receive  the  funds  that  will 
go  to  pay  the  demand  in  this  action,  so  that  there  is  in  that 
respect  an  identical  interest  in  the  two  suits. 

The  defendant,  Lacourse,  under  the  statute,  is  the  person 
clearly  entitled  to  receive  the  proceeds  of  the  judgment  in 
favour  of  the  Bank  of  Upper  Canada  as  his  own  funds.  He 
is  also  liable  as  a defendant  to  pay  out  of  his . own  funds  the 
amount  of  the  plaintiff’s  judgment  in  this  cause,  and  I think 
the  interest  he  has  is  in  the  two  suits  sufficient  to  warrant 
the  application  of  the  principle  of  set-off  in  relation  to  them. 
In  the  cases  referred  to  in  the  same  edition  of  Chitty’s  Arcli- 
bold,  at  p.  723-4,  the  case  of  Alliance  Bank  v.  Holford , 16  C. 
B.,  N.  S.  460,  to  which  I have  been  referred,  also  sustains 
the  doctrine  contended  for  by  the  defendant,  Lacourse. 

After  going  over  the  affidavits  and  the  examination  of 
Platt,  the  assignee  of  the  plaintiff’s  claim,  I am  of  opinion 
that  there  has  been  no  valid  assignment  of  this  claim  to  de- 
prive the  defendant  of  his  right  to  set  off  this  judgment. 

The  order  will  go  to  set  off  so  much  of  the  judgment  of 
plaintiff  as  may  exceed  the  costs  of  the  plaintiff’s  attorney,  to 
be  taxed  as  between  attorney  and  client  on  the  judgment  in 
the  suit  of  Bank  of  U.  C.  v.  Chichester  et  al. 

Order  accordingly . 
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McKenzie  v.  Clark. 

Interrogatories — Fishing  application — Answers  tending  to  criminate — 

Libel. 

Interrogatories  will  not  be  allowed  before  declaration,  without  special' 
facts  being  shown. 

Nor  where  the  application  is  of  a fishing  character,  to  ascertain 
whether  the  plaintiff  has  in  fact  any  cause  of  action  agains£  the  de- 
fendant, or  for  the  purpose  of  fishing  out  information  of  a penal  char- 
acter. 

Nor  where  the  interrogatories  are  such  that  the  answers  would,  as  in 
case  of  libel,  tend  to  criminate  the  person  interrogated. 

[Chambers,  April  12,  1867.] 

This  was  an  action  of  libel,  for  having  written  and  publish- 
ed in  a newspaper  remarks  detrimental  to  the  character  and 
position  of  the  defendant  as  magistrate. 

The  plaintiff  obtained  a summons  (before  declaration  filed) 
for  leave  to  administer  certain-  interrogatories  to  the  defen- 
dant. He  filed  a copy  of  the  proposed  interrogatories  with 
the  ordinary  affidavits  of  the  plaintiff  and  his  attorney,  also 
a copy  of  a declaration  stated  to  be  “ the  declaration  intend- 
ed to  be  filed  in  this  cause.” 

This  intended  declaration  alleged  “ that  the  plaintiff  before 
and  at  the  time  of  the  publishing  of  the  malicious  libel  here- 
inafter mentioned  was  a magistrate  and  J ustice  of  the  Peace 
in  and  for  the  County  of  Victoria,  and  exercised  the  functions 
of  the  said  office,  and  was  concerned  in  the  administra- 
tion of  justice  in  the  said  county.  Yet  the  defendant  con- 
triving and  wickedly  and  maliciously  intending  to  injure  the 
plaintiff  and  to  bring  him  into  public  scandal  and  disgrace, 
and  to  degrade  him  in  the  said  character  and  office,  and  to  pre- 
vent the  public  from  resorting  to  him  as  such  magistrate  and 
J ustice  of  the  Peace  in  matters  within  his  functions  as  such, 
falsely  and  maliciously  wrote  and  published  in  a certain 
newspaper  called  the  Canadian  Post,  of  and  concerning  the 
the  plaintiff  in  his  character  as  such  magistrate,  and  concerning 
him,  while  he  held  and  exercised  the  said  office,  the  words 
following  : ” [Then,  after  setting  forth  the  words  which 
described  the  holding  of  a Court  by  two  magistrates,  without 
identifying  them,  except  so  far  as  a general  description  of 
their  habits  and  character  might  be  sufficient  to  identify 
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them  in  the  eyes  of  persons  in  the  neighborhood,  it  con- 
cluded] : “ The  defendant  meaning  thereby  that  the  plaintiff 
is  not  worthy  the  office  of  magistrate  ; that  he  . conducted 
his  magisterial  duties  in  an  indecent  and  disgusting  manner  ; 
that  he  is  insolvent  and  bankrupt  ; that  he  is  dishonourable  ; 
that  he  is  not  deserving  of  belief  under  oath,  and  that  he  is 
dishonest.” 

The  interrogatories  proposed  to  be  administered  were  as 
follows  : 

1.  Are  you  the  writer  of  a certain  article  published  in  the 
Canadian  Post  newspaper  of  the  23rd  day  of  November,  1866, 
entitled  “Magistrates,”  and  signed  “ Crux  ?” 

2.  Is  the  plaintiff  one  of  the  magistrates  to  whom  refer- 
ence is  made  in  that  article  ? and,  if  so,  who  is  the  other 
magistrate  ? 

3.  What  occasion,  time,  and  place  is  referred  to  in  the  first 
paragraph  of  the  said  article  ? 

4.  Had  you  in  November  last,  or  shortly  before  a quarrel 
with  the  plaintiff  ? 

5.  Have  you  procured,  advised,  or  caused  one  Fraser  to 
bring  a suit  against  the  plaintiff  in  reference  to  some  act  done 
by  him  in  his  capacity  as  a magistrate  ? 

6.  Have  you  ever  said  to  any  person  that  the  said  article 
was  intended  to  apply  to  the  plaintiff  and  Israel  Ferguson  ? 

7.  Hid  you  write  a letter  to  the  proprietor  of  the  said 
newspaper  requesting  him  to  insert  the  said  article,  and  to 
forward  to  you  three  or  four  copies  of  the  paper  contain- 
ing it  ? 

8.  Did  you  circulate  any  copies  of  the  said  newspaper  by 
mail  or  otherwise  ? and,  if  so,  to  whom  did  you  send  or  give 
them? 

9.  Did  you  send  one  copy  by  mail  to  one  Charles  Lapp, 
wfio  is  connected  with  you  by  marriage,  and  who  is  a brother- 
in-law  of  the  plaintiff  ? and  did  you  write  over  the  article  in 
question  in  the  said  newspaper  the  words  “ Sid  & Ferguson” 
in  pencil?  and  did  you  mean  the  plaintiff  by  the  word 
“Sid?” 
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J.  A.  Boyd  shewed  cause.  These  interrogatories  should  not 
Jbe  allowed,  because — 

1.  They  are  asked  before  declaration,  and  should  only,  if  at 
•all,  be  allowed  upon  affidavits  shewing  a special  state  of  facts: 
Broomes  v.  Morrison , 5 E.  & B.  984  ; Anon.  v.  Parr , 13  W. 
H.  337  : 11  Jur.,  1ST.  S.  388. 

2.  This  is  a fishing  application  to  ascertain  whether  the 
plaintiff  has  any  cause  of  action,  and  not  in  support  of  an  as- 
certained cause  of  action. 

3.  It  is  an  application  for  the  purpose  of  fishing  out  infor- 
mation of  a penal  character  : May  v.  Hawkins , 11  Ex.  210  ; 
Tupling  v.  Ward , 6 H.  & 1ST.  749  ; and  interrogatories  have 
Been  disallowed  as  imputing  illegal  conduct  to  the  party  in- 
terrogated. Baker  v.  Lane , 13  W.  R.  293  ; 11  Jur.,  N.  S. 
117  ; Bickford  v.  D'Arcy , L.  It.  1 Ex.  354  ; Peppatt  v.  Smith , 
11  L.  T.,  K S.  139. 

4.  There  is  a difference  between  libel  and  slander  ; and 
though  interrogatories  may  be  allowed  in  slander,  if  allega- 
tions in  declaration  are  specific  as  to  when  and  where  the 
slander  was  spoken  : Atkinson  v.  Fosbroke,  L.  R.  1.  Q.  B. 
$28  ; 14  W.  R.  832  ; Stewart  v.  Smith , Weekly  Notes,  1867, 
p.  45),  they  should  not  be  allowed  in  a case  like  this. 

contra , referred  to  Day's  C.  L.  P.  Act.  p,  235,  et  seq., 

and  contended, 

1.  That  Twpling  v.  Ward  was  distinguishable,  and  that 
j&etion  was  against  a publisher  not  an  author,  and  that  inter- 
rogatories may  be  exhibited  even  though  the  answers  may 
tend  to  criminate  the  party  interrogated.  Bickford  v. 
D'Arcy , L.  R,  1 Ex.  354  ; Bartlett  v.  Lewis , 31  L.  J.,  C. 
P.  230. 

2.  Plaintiff  seeks  information  as  to  a cause  of  action, 
which  has  evidently  accrued  to  him,  and  which  can  be  ob- 
tained from  no  other  source  : Atkinson  v.  Fosbroke , ante. 
Ad.  Stern  v.  Sevastopulo  14  W.  R.  862  ; 14  C.  B.,  N.  S.  737, 
the  application  was  of  a fishing  character,  to  ascertain 
whether  the  plaintiff  had  any  cause  of  action  against  any 
*me,  and  not  as  here,  where  the  libellous  words  were  actually 
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published  in  a newspaper,  under  such  circumstances  as  justi- 
fied the  plaintiff  in  supposing  the  defendant  to  have  been- 
their  author. 

Draper,  C.  <T. — Grodmes  v.  Morrison , 5 E.  & B.  984,  de- 
termines that  a plaintiff  may  deliver  interrogatories- before 
declaring,  but  the  Court  expressed  a strong  opinion  that  the 
affidavits  of  plaintiff  and  his  attorney,  precisely  such  as  are 
filed  here,  were  not  enough.  Here  we  have  only  the  addition- 
al affidavit,  that  the  plaintiff  intends  to  file  a declaration  sim-  . 
ilar  to  the  one  produced. 

In  Anon  v.  Parr , 1 1 J ur.  1ST.  S.  388,  the  plaintiff  not  know- 
ing his  precise  cause  of  action,  applied  for  leave  to  ad- 
minister interrogatories  in  order  that  he  might  declare  cor- 
rectly, and  the  Court  of  Queen’s  Bench  refused  the  appli- 
cation. 

In  Aiter  v.  Willison , 7 W.  R.,  265,  the  Court  said,  to  allow 
interrogatories  in  a case  like  the  present,  where  the  plaintiff" 
issues  his  writ  and  then  seeks  to  use  them  as  a means  of  find- 
ing out  whether  he  has  any  cause  of  action,  would  be  an  abuse 
of  the  privilege. 

But  Tupling  v.  Ward , 6 H.  & N.,  749,  expressly  decides 
that  in  an  action  for  libel  the  Court  will  not  permit  the  plaintiff' 
to  exhibit  interrogatories  (and  the  declaration  had  been  filed 
in  that  case)  to  the  defendant,  the  answers  to  which,  if  in  the 
affirmative,  would  tend  to  shew  that  he  composed  or  published 
the  libel,  and  would  therefore  criminate  him.  The  Court 
says,  “ in  cases  of  this  kind  it  would  be  unfair  to  submit 
questions  which  a party  clearly  is  not  bound  to  answer,  the 
object  being  either  to  compel  him  to  answer  when  not  boundr 
or  to  refuse,  and  so  create  a prejudice  against  him.” 

In  Atkinson  v.  Fosbroke,  L.  R.  1 Q.  B.  628,  the  action 
was  slander,  and,  it  being  shown  that  defendant  at  a certain 
place,  in  presence  of  certain  persons,  had  made  imputations 
against  the  plaintiff  to  the  effect  that  he  had  committed  for- 
gery, but  that  the  persons  present  refused  to  give  the  plain- 
tiff any  further  particulars,  the  Court  allowed  interrogatories 
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to  be  put  to  defendant  as  to  the  precise  words  he  had  used. 
This  case  does  not  apply — 1.  Looking  at  the  declaration  it 
would  seem  the  alleged  libel  was  published  in  a newspaper, 
and  no  inquiry  of  the  publisher  is  shewn.  2.  There  is  only 
the  common  affidavit.  3.  The  action  is  libel  not  slander. 

I discharge  the  summons  with  costs. 

See  also,  Carew  v.  Davies , 25  L.  J.  Q.  B.  163  ; Ingilby 
v.  Shafto , 9 Jur.  1ST.  S.  1141  ; Chester  v.  Wortley , 17  C.  B. 
210  ; Stoate  v.  Rew,  14  C.  B.  N.  S.  209  ; Finney  v.  Forwood , 
L.  R.  1 Ex.  6 ; Adams  v.  Lloyd , 27  L.  J.  Ex.  499  ; Moor 
v.  Roberts , 2 C.  B.  hT.  S.  671  ; Hawkins  v.  Carr,  and  Par- 
sons v.  Carr , L.  R.  1 Q.  B.  89  ; Blight  v.  Goodliffe,  18  C.  B. 
N.  S.  757  ; Thol  vl  Leaske , 10  Ex.  704  ; Martin  v.  Hemming , 
10  Ex.  478  j James  v.  Barnes , 25  L.  J.  C.  P.  182  ; Osborne 
v.  London  Dock  Company,  10  Ex.  698  ; Tetley  v.  Easton , 25 
L.  J.  C.  P.  293  ; Robson  v.  (7oo&,  27  L.  J.  Ex.  151  ; Pzre?  v. 
Malzy , 1 C.  B.  N.  S.  308  ; Reynell  v.  Sprye , 1 DeG.  M.  & G. 
660  ; Flitcr of t v.  Fletcher,  11  Ex.  543  ; Horton  v.  Po££,  26 
L.  J.  Ex.  267  ; Edwards  v . Wakefield,  6 E.  & B.  462  ; Pear- 
son v.  Turner , 10  Jur.  N.  S.  731. 


Lucus  v.  Taylor. 

Venue — Change  of,  by  plaintiff— Fear  of  losing  debt. 

Where  the  record  did  not  reach  the  place  of  holding  the  assizes  in  time 
to  be  entered  on  the  commission  day,  the  plaintiff,  on  showing  that 
due  diligence  had  been  used,  and  that  if  he  did  not  get  down  to  trial 
before  the  fall  assizes  he  Would  be  in  danger  of  losing  his  debt,  was 
allowed  to  change  the  venue,  so  as  to  go  to  trial  at  the  spring  assizes, 
on  payment  of  costs  of  the  day,  costs  of  the  application,  and  any  ex- 
tra expense  occasioned  to  defendant  by  the  change. 

[Chambers,  April  20,  1867.] 

In  this  case  the  venue  was  laid  in  the  County  of  Welling- 
ton, and  the  writ  issued  in  the  County  of  Middlesex.  The 
defendant  was  under  terms  to  go  down  to  trial  at  Guelph. 
The  pleas  were  served  on  the  13th  March,  at  Guelph,  and 
reached  the  plaintiff’s  attorney  at  Fergus  on  the  following  day. 
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The  plaintiff’s  attorney  filed  and  served  issue  and  had  re- 
cord passed  in  London  on  the  16  th  March,  on  which  day  it 
was  mailed  to  Guelph,  but  did  not  reach  that  place  in  time  to 
be  entered  for  that  Assize. 

On  the  18th  March  plaintiff  obtained  a summons  to  change 
the  venue  to  the  County  of  Kent,  where  the  assizes  were  to 
be  holden  on  the  30th  April.  The  affidavits  filed,  in  addi- 
tion to  the  above  facts,  showed  that  the  defendant  was 
making  away  with  his  property,  and  that  unless  plaintiff  got 
. down  to  trial  before  autumn,  he  would  be  in  danger  of  losing 
the  debt. 

In  support  of  the  summons  were  cited  McDonald  v.  Pro- 
vincial Ins.  Go .,  5 U.  C.  L.  J.  186;  Mercer  v.  Voght , 4 U.  C. 
L.  J.  47. 

A.  Wilson,  J. — I think  that  application  should  have  been 
made  to  the  Judge  who  held  the  Assizes  at  Guelph,  as  soon 
as  the  record  reached  there,  for  leave  to  enter  it.  This  would 
have  been  the  proper  course.  But  the  affidavits  do  not  shew 
that  any  such  application  was  made.  As  the  delay  is  account- 
ed for,  and  plaintiff  s affidavit  not  contradicted,  I will  make 
the  order  to  change  the  venue ; but  the  plaintiff  must  pay  the 
costs  of  the  day  for  not  going  down  to  trial  at  Guelph,  as 
well  as  the  costs  of  this  application,  and  any  extra  expense 
:that  may  be  occasioned  to  the  defendant  by  having  the  trial 
mt  Chatham  instead  of  at  Guelph. 


Order  accordingly. 


WILSON  Y.  MOULDS. 
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Wilson  v.  Moulds. 

Costs — Revision — Vouchers — When  not  filed  on  original  taxation. 

Taxing  officers  should  not  allow  any  items  for  which  there  are  not  pro- 
per vouchers,  and  these  vouchers  (except  briefs,  &c.)  should  be  filed. 
On  revision  of  taxation  by  Deputy  Clerks  of  the  Crown,  the  Master  is 
not  to  allow  any  items  which  are  not  verified  by  vouchers  which 
have  been  so  filed  on  the  original  taxation. 

[Chambers,  May  8,  1867.] 

This  was  an  application  for  an  order  directing  the  Master, 
on  a revision  of  the  taxation  of  costs  in  this  cause,  to  allow 
certain  items  taxed  to  the  plaintiff  by  the  Deputy  Clerk  of 
the  Crown. 

It  appeared  that  upon  the  taxation  before  the  latter  officer, 
he  had  allowed  certain  charges  for  services  and  disburse- 
ments, &c.,  but  the  documents  or  vouchers  authorizing 
their  allowance  were  not  filed  with  the  Deputy  Clerk  on  the 
taxation. 

The  Master  upon  the  revision  before  him  refused  to  allow 
such  items,  upon  the  ground  that  no  vouchers  justifying  the 
charges  were  filed. 

Morrison,  J. — I am  of  opinion,  after  consulting  with  the 
Master,  that  he  properly  rejected  such  items.  The  Deputy 
Clerk  of  the  Crown  ought  not  to  allow  any  item  for  which 
there  is  not  before  him  some  authority  or  evidence  to  justify 
the  allowance,  and  upon  the  taxation  he  should  require  all 
proper  vouchers  or  affidavits  produced  for  that  purpose  (ex- 
cept such  as  briefs  for  counsel)  to  be  filed  with  the  papers 
in  the  cause.  It  is  obvious  that  if  allowances  are  taxed,  such 
as  disbursements  to  witnesses,  counsel,  and  for  various  ser- 
vices, without  filing  some  authority  or  evidence  to  justify 
the  charge,  parties  interested  would  in  many  cases  be  de- 
prived of  an  opportunity  of  satisfying  themselves  of  the 
propriety  or  correctness  of  the  charges,  and,  as  in  the  present 
case,  they  would  be  compelled  to  resort  to  a revision  to  as- 
certain the  authority,  if  any,  upon  which  the  Deputy  Master 
acted  ; besides,  such  a practice  is  open  to  many  other  irregu- 
larities that  might  be  suggested. 
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As  it  is  sworn  on  this  application  that  it  was  through  an 
oversight  that  the  vouchers  were  not  filed,  and  as  it  was  stat- 
ed that  the  practice  in  the  outer  counties  has  not  hitherto 
been  uniform,  the  order  will  go  in  this  case  to  allow  the  items 
upon  the  necessary  documents  being  produced  and  filed  with 
the  Master  ; but  in  future,  Deputy  Clerks  of  the  Crown  and 
attorneys  must  see  that  all  necessary  vouchers  are  filed  in  the 
first  instance. 

Order  accordingly . 


Herr  v.  Douglass. 

Irregularity  or  nullity — Waiver — Laches  in  taking  out  and  serving  order 
— Delay  in  application  to  set  aside  judgment — Second  application  on 
same  or  different  grounds. 

The  defendant  on  26th  March,  1866,  signed  judgment  of  nonpros. 
against  plaintiff  for  costs  for  not  proceeding  to  trial  pursuant  to  a 
notice  for  that  purpose.  Plaintiff  on  3rd  April,  1866,  obtained  a 
summons  to  set  the  judgment  aside,  which  was  made  absolute  on 
16th  June,  but  the  order  was  not  taken  out  until  22nd  October  fol- 
lowing, nor  served  until  the  29th.  This  order  was  afterwards  set 
aside  by  the  full  court  as  having  been  waived  by  delay,  whether  the 
judgment  was  void  or  only  irregular. 

The  plaintiff  obtained  a second  summons  to  set  aside  the  judgment, 
&c. , upon  the  ground  that  there  was  nothing  to  warrant  the  defend- 
ant in  entering  it  ; but 

Held  1.  the  objection  to  the  signing  of  the  judgment  could  be  waived, 
and  therefore  the  judgment  could  not  be  considered  as  a nullity. 

Held  2.  As  the  judgment  was  entered  on  26th  March,  1866,  of  which 
plaintiff  had  immediate  notice,  the  lapse  of  time  in  making  this  ap- 
plication was  a waiver  of  any  irregularity  in  or  objection  to  the 
judgment. 

Held  3.  Even  if  the  judgment  were  void,  and  the  plaintiff  not  conclud- 
ed by  his  laches,  his  once  obtaining  an  order  to  set  aside  the  judg- 
ment, which  order  he  virtually  abandoned,  precluded  him  from  again 
applying — and  semhle,  that  parties  should  not  be  harassed  with  re- 
peated applications  on  the  same  grounds;  and  if  on  different  grounds, 
known  at  the  time  of  the  first  application,  such  grounds  cannot  be 
urged  on  a subsequent  application. 

Held  4.  When  there  is  a doubt  as  to  whether  a proceeding  is  irregular 
or  a nullity,  the  defect  is  to  be  viewed  as  an  irregularity  merely. 

[Chambers,  May  23,  1867.] 

Ejectment  summons  was  issued  on  the  23rd  September, 
1865,  and  was  served  on  defendant  on  the  25th  September. 
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"The  affidavit  of  plaintiff  shewed  that  at  the  time  the  writ 
was  served,  defendant  desired  that  no  further  proceedings 
should  be  taken  towards  recovering  possession  of  the  lands, 
and  that  no  more  costs  should  be  put  on  him,  and  agreed,  if 
plaintiff  would  do  so,  that  he,  defendant,  would  voluntarily 
leave  the  premises  ; and  it  was  then, agreed  that  the  plaintiff 
should  go  no  further  in  the  action,  and  the  defendant  pre- 
mised in  consideration  thereof  that  he  would  not  defend  the 
suit,  and  would  leave  voluntarily  within  about  three  months. 
About  the  10th  of  October  defendant  did  leave  the  premises, 
and,  as  the  plaintiff  was  informed,,  went  to  the  United  States; 
it  being  distinctly  understood  between  defendant  and  plaintiff, 
that  all  the  proceedings  in  the  suit  should  cease  on  both. sides, 
.and  that  within  the  time  aforesaid  defendant  should  yield  up 
possession. 

It  appeared  from  the  affidavit  of  Mr.  Moore,  acting  for  the 
plaintiff’s  attorney,  that  judgment  for  not.  proceeding  to  trial 
pursuant  to  twenty  days  notice  was  signed  against  the  plain- 
tiff on  the  26th  March,  1866,  and  that  execution  for  costs 
was  issued  on  the  same  day  : that  before  judgment  was  en- 
tered he  twice  notified  the  partner  of  the  defendant’s  attorney 
that  application  would  be  made  to  set  the  judgment  aside,  if 
entered,  on  the  ground  that  it  had  been  agreed  between  the 
plaintiff  and  defendant  that  defendant  should  leave  the 
premises  voluntarily,  and  in  consideration  thereof  all  further 
proceedings  should  be  stayed. 

Mr.  Gwynne,  by  his  affidavit  dated.  16th  March,  1867, 
stated  that  on  the  3rd  April,  1866,  he  obtained  a summons 
■calling  on  defendant  to  shew  cause  why  the  judgment  entered 
hy.  the  defendant  should  not  be  set  aside  with  costs,  on  grounds 
■disclosed  in  papers  and  affidavits  then  filed,  which  summons 
was  enlarged  from  time  to  time  until  the  16th  of  J une  last, 
when  it  was  finally  argued  before  Mr.  Justice  Hagarty,  who, 
in  the  latter  end  of  June,  delivered  judgment,  directing  an 
order  to  issue  setting  aside  the  judgment  with  costs.  Through 
inadvertence  the  order  was  not  taken  out  until  22nd  October, 
when  the  Judge  signed  it  as  of  the  16  th  June,  and  it  was 
.served  on  29th  October. 
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Mr.  Gwynne  in  his  affidavit  also  referred  to  the  judgment., 
as  having  been  entered  without  any  authority  of  law  what- 
ever to  justify  the  entry  thereof.  He  also  stated  that  he 
had  no  idea  that  the  not  taking  out  and  serving  the  order- 
would  be  considered  an  abandonment  of  the  order  ; that  in . 
Michaelmas  Term  an  application  was  made  to  set  aside  the: 
order,  on  the  ground,  amongst  others,  that  the  said  order,, 
even  if  properly  made,  had  lapsed  and  been  abandoned  by 
reason  of  the  delay  and  laches  of  the  plaintiff  in  issuing  and 
serving  the  same  ; and,  in  the  sittings  for  judgment  after 
Hilary  Term  last  past,  the  Court  caused  a rule  to  issue  dis- 
charging the  order  of  the  16th  of  June,  solely  on  the  strict, 
rule  of  practice  that  the  laches  which  had  occurred  in  tak- 
ing out  and  serving  the  order  did  constitute  an  abandonment 
-thereof. 

After  stating  that  there  was  no  intention  of  abandoning- 
the  order  of  Mr.  Justice  Hagarty,  and  that  the  delay  in  tak- 
ing it  out  occurred  from  inadvertence,  and  that  the  plaintiff" 
was  proceeding  against  defendant  as  an  overholding  tenant,, 
the  affidavit  concluded  to  the  following  effect  : “ the  ground 
on  which  the  judgment  is  sought  to  be  set  aside  is,  that  the 
writ  of  summons  was  issued  and  served  and  appearance^ 
thereon  entered  in  the  vacation  before  Michaelmas  Term,  . 

1865,  and  that  defendant’s  attorney,  about  the  26th  March, 

1866,  entered  judgment  professedly  under  sanction  of  the 
227th  section  of  the  C.  L.  P.  Act,  but  in  reality  without  the 
warrant  or  sanction  of  any  law  to  justify  the  entering  there- 
of, and  that  therefore  the  said  judgment  is  not  merely  irregu- 
lar as  being  entered  in  contravention  of  the  practice  of  the. 
court,  but  is  a nullity,  as  being  unsanctioned  by  the  authority 
of  any  law.” 

Upon  shewing  the  above  facts,  the  plaintiff  obtained  a 
summons  on  16th  March,  1867,  calling  on  the  defendant  to. 
shew  cause  why  the  judgment  entered  in  this  cause  upon 
the  26th  day  of  March,  1866,  and  the  execution  issued 
thereupon,  and  all  proceedings  had  thereunder,  should  not  be 
set  aside  with  costs,  upon  the  ground  that  the  said  writ  hav- 
ing been  issued  and  served  and  appearance  thereto  filed' 
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in  the  vacation  before  Michaelmas  Term,  there  was  no 
authority  or  warrant  in  law  justifying  the  entering  of  the 
said  judgment  and  issuing  execution  thereon. 

Robert  A.  Harrison  shewed  c'ause. 

G wynne,  Q.  C.,  contra. 

The  cases  cited  are  referred  to  in  the  judgment  of 

Richards,  C.  J.,  C.  P. — The  papers  filed  do  not  shew  very 
distinctly  the  ground  on  which  the  judgment  was  entered. 
The  only  clear  reference  to  it  is  in  Mr.  G Wynne’s  affi- 
davit, wherein  he  states  that  the  judgment  was  entered 
professedly  under  sanction  of  the  227th  section  of  the 
Common  Law  Procedure  Act.  No  copy  of  the  judgment 
roll  or  other  papers,  shewing  how  or  for  what  the  judgment 
was  entered,  have  been  filed  on  this  application.  Nor 
does  it  appear  on  what  ground  the  order  of  Mr.  Justice 
Hagarty,  setting  aside  the  judgment,  was  made.  The  affi- 
davits referred  to  on  that  application,  would  rather  point 
out  that  the  proceeding  was  objected  to  as  being  against 
good  faith,  as  the  entry  of  the  judgment  was  contrary  to  de- 
fendant’s agreement,  ^et  forth  in  the  affidavits. 

There  is  sometimes  a difficulty  in  distinguishing  between 
a nullity  and  an  irregularity.  Macnamara  in  his  book  on 
Nullities,  at  page  3,  says  of  a nullity,  “ Perhaps  it  may  be 
defined  as  a proceeding  that  is  taken,  (1)  without  any  founda- 
tion, (2)  or  that  is  essentially  defective,  (3)  or  that  is- 
expressly  declared  to  be  a nullity  by  a statute.”  As  illus- 
trating the  first  ground,  he  refers  to  signing  of  judgment 
before  appearance  entered.  That,  according  to  the  old 
practice,  was  wholly  unwarranted,  as  there  was  no  person 
before  the  Court  against  whom  the  judgment  could  be  signed, 
and  thus  the  whole  foundation  of  the  proceedings  was  want- 
ing.  As  to  the  second  ground,  pleas  without  counsel’s 
signature,  and  sham  pleas  might  be  treated  as  nullities.. 
The  third  branch,  when  process  was  served  on  Sunday,  or 
directed  against  the  goods  and  person  of  an  embassador,  ' 
the  same  is  declared  void  by  statute.  And  also  when  a. 
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proceeding  is  expressly  directed  to  be  taken  by  statute,  its 
omission  amounts  to  a nullity— as  under  the  statute  West- 
minster 2nd,  where  a fi.  fa.*  could  not  issue  on  a judgment 
under  certain  circumstances  without  a sci.  fa.  to  revive  it, 
Garratt  v.  Hooper , 1 Dowl.  28,  and  when  a plea  in  abate- 
ment was  filed  without  an  affidavit  verifying  the  truth  of  it 
contrary  to  the  statute  4 & 5 Ann,  cap.  16,  sec.  11.  In 
these  cases  the  proceedings  were  held  to  be  nullities  and- 
could  not  be  waived. 

I think  the  principle  applicable  to  tbis  case  resembles  that 
establised  in  the  case  of  Alsager  v.  Crisp , 9 Dowl.  353. 
In  reference  to  that  case  Mr.  Macnamara  says,  at  page  5, 
“ so  when  a step  is  perfectly  well  taken  according  to  the 
supposition  on  which  it  is  founded,  but  which  supposition  is 
not  correct,  it  is  only  an  irregular  proceeding  ; as  where 
plaintiff  erroneously  supposing  that  defendant  had  not  entered 
an  appearance,  entered  one  for  him,  and  then  acting  on  the 
hypothesis,  served  notice  of  filed  declaration  on  defendant 
himself  in  the  country,  though  defendant  had  appeared,  by 
attorney,  such  service  was  holden  not  a nullity  but  an  irregu- 
larity ; and  per  Williams,  J.,  “ I cannot  assent  to  that  view 
of  the  subject  (that  it  was  null)  because  everything  was  done 
perfectly  well  on  one  supposition,  that  the  appearance  had 
not  already  been  entered  by  the  defendant.  It  was  a step 
wholly  appropriate  to  proceedings  in  a cause  where  the  facts 
would  have  allowed  it.”  It  seems  to  me  to  consider  this 
other  than  an  irregularity  would  be  contrary  to  the  principles 
laid  down  by  Williams,  J. 

The  doctrines  laid  down  in  Holmes  v.  Russell , 9 Dowl. 
487,  and  acted  on  in  other  cases,  also  sustain  the  view  that 
the  defect  in  this  proceeding  is  an  irregularity  and  not  a 
nullity.  In  that  case  Coleridge,  J.,  said  if  the  objection  can 
be  waived,  it  is  not  a nullity,  but  an  irregularity.  Now  the 
* Common  Law  Proceedure  Act  does  not  forbid  the  entering 
of  the  judgment  of  non  pros.,  except  in  a particular  way,  as 
it  seems  to  do  the  issuing  of  the  fi.  fa.  without  a sci.  fa.  to 
revive  a judgment. 

Another  statute  also  forbids  the  serving  a plea  in  abate- 
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ment  without  an  affidavit  verifying  t-he  same.  The  section  of 
the  Common  Law  Procedure  Act  expressly  authorises  the 
entering  of  such  a judgment.  Of  course  it  points  out  the 
proceedings  which  should  be  had  in  the  cause  before  the 
entering  of  the  judgment,  which  I assume  were  not  all  taken 
here  any  more  than  in  the  case  of  Alsager  v.  Crisji,  or  in 
Holmes  v.  Russell. 

But  assuming  that  the  issue  had  been  joined  in  time  to 
have  made  the  giving  the  notice  a proper  one  at  the  time  it 
was  given,  the  notice  itself  and  the  subsequent  entry  of  judg- 
ment, I presume,  were  perfectly  regular,  and  to  use  the 
language  of  Williams,  J.,  the  entry  of  the  judgment  u was  a 
step  wholly  appropriate  to  proceedings  in  a cause  where  the 
facts  would  have  allowed  it.” 

The  case  of  Holmes  v.  Russell , 9 Bowl.  487,  already 
referred  to,  seems,  to  me  to  have ‘been  a stronger  one  against 
the  judgment  than  this.  There  the  defendant  was  an  accom- 
modation endorser  of  a bill  of  exchange,  the  time  of  the  pay- 
ment of  the  bill  had  passed  and  he  presumed  it  was  paid. 
-No  knowledge  of  any  of  the  proceedings  by  the  plaintiff  was 
conveyed  to  the  defendant  until  execution  was  levied  on  his 
goods.  He  did  not  however  apply  promptly  after  that  to 
set  aside  the  proceedings.  It  was  urged  on  his  behalf  that 
the  proceedings  were  a nullity,  and  there  could  be  no  laches. 
The  Judge  held  that  he  could  have  waived  the  irregularity — 
saying,  suppose  he  had  notice  that  the  appearance  had  been 
entered  for  him  and  had  taken  the  declaration  out  of  the 
office,  and  pleaded,  he  then  could  not  have  objected  that  there 
was  a defective  service  of  the  writ.  The  objection  might 
therefore  be  waived. 

Now,  in  the  case  before  us,  if  the  plaintiff  had  applied  to 
the  Court  to  obtain  an  enlargement  of  the  time  for  going 
to  trial  on  entering  into  the  peremptory  undertaking,  and 
failing  to  bring  the  case  down  pursuant  to  his  undertaking, 
had  again  enlarged  the  time  for  going  to  trial,  and  had 
failed  to  take  the  case  down  pursuant  to  the  second  under- 
taking, if  defendant  then  obtained  a rule  for  judgment,  as  in 
case  of  a nonsuit,  it  cannot  be  seriously  urged  that  plaintiff 
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could  fall  back  on  the  objection,  that  giving  the  notice  to- 
bring  down  the  case  to  trial  in  the  first  instance  was  a 
nullity,  and  that  any  judgment  or  proceeding  following 
that,  though  perfectly  regular  in  itself,  was  tainted  with 
the  original  defect  so  as  to  be  entirely  void.  I think  the- 
authorities  shew  that  in  this  case  the  objection  could  be 
waived,  and  if  so  it  cannot  be  considered  a nullity. 

The  modern  rule  seems  to  be  that  whenever  there  is  any 
doubt  upon  the  matter,  it  will  be  safer  to  treat  the  defect  as 
an  irregularity  rather  than  as  a nullity.  From  the  decisions 
and  rules  of  the  Court  i£  may  be  gathered  that  there  is  an 
evident  tendency  amongst  the  Judges  to  consider  defects 
merely  as  irregularities. 

I have  looked  at  the  cases  referred  to  by  Mr.  Gwynne,  and 
I do  not  think  they  would  warrant  me  in  deciding  in 
his  favor.  The  most  recent  6ne,  of  Brooks  v.  Hodgkinson , 
4 H.  <fc  FT.  716,  merely  affirms  in  effect  that  a proceeding 
taken  contrary  to  the  express  provisions  of  an  act  of  Parlia- 
ment is  a nullity,  such  (as  in  that  case)  arresting  the  defen- 
dant, where  the  sum  recovered  did  not  exceed  £20  ; when 
the  statute  7 & 8 Vic.,  cap.  96,  sec.  57,  expressly  declared 
that  no  person  should  be  taken  in  execution  on  such  a judg- 
ment. The  language  of  Watson,  B.,  was  quite  appropriate  : 
“ The  writ  is  not  merely  irregular,  but  absolutely  void, 
because  it  was  issued  contrary  tq^  law.”  I have  already 
stated  that  I do  not  see  that  the  Common  Law  Procedure 
Act  says  that  no  such  judgment  as  has  been  had  in  this  cause 
shall  be  entered.  It  makes  provision  for  the  entry  of  such 
judgments,  and  the  real  cause  of  complaint  is,  that  the 
plaintiff  made  a mistake  in  supposing  that  the  proper  time 
had  arrived  for  giving  the  notice  from  which  the  judgment 
was  to  follow. 

In  Dickenson  v.  Eyre , 7 Dowl.  721,  the  entry  of  judg- 
ment in  an  interpleader  proceeding  as  a judgment  obtained 
in  the  ordinary  way,  was  held  to  be  a nullity,  because  na 
such  proceeding  was  known  by  the  practice  of  the  Court  or 
authorised  by  the  statute. 

Doe  McMillan  v.  Brock , 1 U.  C.  R.  B.  482.— The  effect 
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of  this  decision,  as  I understand  it,  is  that  where  a rule  nisi 
for  judgment  as  in  case  of  a nonsuit  is  discharged  on  the 
peremptory  undertaking,  on  payment  of  costs,  the  giving  of 
notice  of  trial  without  the  payment  of  the  costs  may  be 
treated  as  a nullity.  But  if  a trial  had  been  had,  damages 
assessed,  and  judgment  entered,  I do  not  think  the  defen 
dant  could  have  delayed  making  his  application  for  several 
terms  to  set  aside  the  judgment  against  him,  and  then  have 
expected  to  succeed  on  the  ground  that  the  notice  of  trial  was 
.a  nullity. 

In  Forrester  v.  Graham , 2 0.  S.  369,  where  the  writ  was 
not  returned,  nor  an  affidavit  of  service  filed,  the  learned 
■Chief  Justice,  Sir  J.  B.  Robinson,  considered  the  common 
bail  and  declaration  filed  nullities.  The  late  Sir  J.  B. 
Macauley  said  the  first  common  bail  was  irregularly  filed. 

In  Bank  of  Upper  Canada  v.  Vanvoehis  2 Prac.  Reports, 
382,  483,  I decided  on  the  authority  of  Holmes  v.  Russell 
9 Dowl.  487,  that  when  defendant  was  served  with  a 
specially  endorsed  writ,  to  which  he  entered  an  appearance, 
yet  plaintiff  signed  judgment  against  him  without  serving  a 
declaration  and  issued  execution  thereon,  I could  not  con- 
sider the  proceeding  a nullity.  The  defendant  not  having 
applied  to  set  aside  the  proceedings  in  a reasonable  time 
after  having  had  notice  of  the  execution  against  him,  could 
not  succeed  in  setting  aside  the  judgment. 

Kerr  et  al.  v.  Bowie , 3 U.  C.  L.  J.  150  : An  application 

To  set  aside  a judgment  because  it  was  not  properly  signed, 
the  writ  not  being  a specially  endorsed  writ,  nor  a case  in 
which  it  could  be  so  endorsed  and  judgment  signed.  As  the 
writ  was  not  produced  nor  a copy  of  it,  Sir  J.  B.  Robinson 
refused  to  make  the  order  sought  for,  saying  if  the  case 
was  not  one  for  a specially  endorsed  writ  the  application  to 
■set  aside  the  judgment  should  have  been  made  sooner. 

T must  view  this  case  as  one  in  which  the  judgment  was 
entered  on  the  26th  March,  1866.  The  plaintiff  became  aware 
•of  that  fact  a few  days  after,  if  not  on  the  day  on  which  the 
judgment  was  entered,  and  he  now  applies  on  the  16th 
March,  1867,  to  set  aside  this  judgment.  Unless  the  sign- 
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ing  of  the  judgment  is  to  be  considered  as  a mere  nullity 
there  is  no  occasion  for  my  interfering.  I have  not  been 
able  to  bring  my  mind  to  the  conclusion  that  the  entering  of 
this  judgment  is  a nullity,  and  therefore  the  summons  must 
be  discharged. 

But  even  if  the  plaintiff ’s  application  could  be  sustained 
on  the  ground  on  which  he  has  put  it,  and  that  he  is  not 
now  concluded  by  his  own  laches  as  to  the  time  of  making  the 
application,  the  facts  disclosed  by  the  affidavits  shew  that  he 
has  already  made  one  application  to  a J udge  in  Chambers  and 
obtained  an  order  to  set  aside  this  judgment,  but  has  not  act- 
ed on  that  order.  Any  excuse  that  he  might  have  to  urge 
for  not  taking  out  the  order  was  no  doubt  brought  before 
the  Court  in  opposing  the  application  to  set  aside  the 
order,  and  if  the  Court  would  not  recognize  the  excuse  as  suf- 
ficient to  sustain  the  order,  I do  not  see  how  I can  properly 
hold  that  the  same  ground  being  now  put  before  me  would 
authorize  me  to  act  as  if  the  plaintiff  was  not  to  be  held  bound 
by  the  fact  of  omitting  to  take  out  his  order,  so  as  to  require 
me  to  hold  him  to  have  elected  to  take  that  course. 

Having  once  applied  to  a Judge  in  Chambers,  and  obtained 
an  order  setting  aside  this  judgment,  it  does  not  seem  to  me 
to  be  consistent  with  the  practice  of  the  Court  to  permit  him 
to  harrass  the  defendant  with  repeated  applications  to  the 
same  end.  I should  feel  inclined  to  hold  that  on  this  ground 
also  the  application  must  fail. 

As  I have  already  remarked,  it  does  not  very  clearly  appear 
on  what  ground  the  first  application  was  made— if  on  the 
same  as  that  now  presented,  then  permitting  the  repetition  of 
the  application  on  the  same  grounds  would  hardly  be  consis- 
tent with  the  practice  of  the  Court  : if  not  on  the  same 
grounds,  and  these  grounds  were  then  known  to  the  plaintiff, 
but  he  deliberately  chose  riot  to  act  on  them,  then  he  is  equal- 
ly in  fault.  Leggo  v.  Young  et  al,  17  C.  B.  549,  is  an  auth- 
ority on  this  latter  point. 

On  the  whole  I think  this  summons  must  be  discharged 
with  costs. 


Summons  discharged. 


WOOD  V.  NICHOLS  ET  AL.  I ll 

Wood  v.  Nichols  et  al. 

Summons  for  time  to  plead — Lapse — When  defendant  to  take  next  step. 

A defendant  in  default  for  not  pleading  obtained  a summons  for  fur- 
ther time,  with  a stay  of  proceedings.  Not  attending  on  the  return, 
the  summons  lapsed,  and  plaintiff  immediately  afterwards,  on  the 
same  day,  signed  judgment. 

Held,  that  the  judgment  was  irregular, the  defendant  having  the  whole 
of  the  return  day  to  plead  ; and  that  a summons  that  has  lapsed  is 
in  the  same  position  as  one  that  is  abandoned  by  notice  or  otherwise. 

[Chambers,  May  26,  39,  1867.] 

The  declaration  was  served  on  the  3.0th  of  April. 

On  the  6th  of  May  the  plaintiff’s  attorney,  at  the  request 
of  the  defendant’s  attorney,  gave  him  ten  days  further  time 
to  plead,  without  any  condition. 

The  defendant’s  attorney,  in  the  afternoon  of  the  1 6th  of 
May,  asked  the  plaintiff ’s  attorney  for  further  time  to  plead, 
which  he  refused  to  give,  as  his  client  was  blaming  him,  but 
said  an  order  should  be  applied  for,  for  that  purpose. 

On  the  17th  of  May  the  defendant’s  attorney  obtained  a 
summons,  calling  on  the  plaintiff ’s  attorney  to  shew  -cause 
why  further  time  to  plead  should  not  be  allowed.  This 
summons  contained  a stay  of  proceedings. 

On  the  18th  of  May,  upon  the  return  of  the  summons,  the 
defendant’s  attorney  did  not  attend  until  after  the  Judge 
had  left  his  Chambers,  and  the  plaintiff’s  attorney  signed 
judgment  immediately  after  Chambers  were  over  and  on  the 
same  day  for  want  of  a plea,  and  refused  to  waive  it  on  being 
desired  to  do  so. 

The  defendant  then  obtained  a summons  to  shew  cause 
why  the  judgment  so  signed  for  want  of  a plea  should  not  be 
set  aside  for  irregularity,  on  the  ground  that  the  said  judg- 
ment was  signed  while  proceedings  were  stayed,  and  while 
an  application  for  further  time  to  plead  was  pending  and 
undisposed  of  ; and  also  to  shew  cause  why  the  said  judg- 
ment should  not  be  set  aside,  ,and  the  defendant  allowed  to 
plead  to  the  plaintiff’s  declaration,  upon  such  terms  as  to 
costs  and  otherwise  as  a Judge  should  think  fit,  on  grounds 
disclosed  in  affidavits  and  papers  filed. 
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English  shewed  cause. 

Lauder  contra,  citing  the  authorities  mentioned  in  the 
judgment  of 

Adam  Wilson,  J. — The  practice  is  stated  in  Arch.  Pr.  11 
ed.  1568,  to  be  that  : “ If  the  rule  was  obtained  by  the 

defendant  he  must  take  the  next  step  on  the  same  day  the 
rule  is  disposed  of  (if  discharged)  at  his  peril  ; but  he  is 
allowed  the  whole  of  that  day  so  to  do.” 

This  is  in  accordance  with  the  decision  in  Hughes  v. 
Walden,  5 B.  & C.  770,  note  ; followed  in  Vernon  v. 
Hodgins,  1 M.  & W.  151  ; and  Mengens  v.  Perry , 15  M.  & 
W.  557. 

And  the  same  practice  applies  when  the  summons  is  taken 
out  while  the  defendant  is  in  default,  as  after  the  time  to 
plead  had  expired  ; and  although  the  defendant  after  the 
hearing  of  the  summons,  declines  to  draw  up  the  order  and 
elects  to  abandon  it. 

The  question,  then,  is  whether  the  same  practice  applies 
-to  the  case  of  a defendant  who,  while  in  default  for  not 
pleading,  obtains  a summons  for  further  time  to  plead,  and 
allows  it  to  lapse  on  the  day  when  it  is  attendable  ? Is  the 
defendant,  whose  summons  has  lapsed,  in  the  same  condition 
as  the  defendant  who  abandons  his  summons  1 I am  not 
able  to  see  any  difference  between  the  two  cases.  A lapse 
is  an  abandonment.  The  summons  “ will  cease  to  operate 
as  a stay,  if  the  party  taking  it  out  expressly,  by  notice  or 
otherwise,  abandons  it.”  Arch.  Pr.  11  ed.  1590.  Or  “ by 
non-attendance  upon  the  Judge  at  the  time  appointed.” 
Ibid,  1591-2.  That  is,  as  I understand  it,  it  will,  if  aban- 
doned, or  not  attended,  on  the  return  day,  cease  to  operate  as  a 
stay  after  that  day. 

I am  obliged,  thereforej  to  hold  that  the  summons  having 
lapsed  or  been  abandoned  on  the  day  it  was  attendable,  and 
therefore  while  proceedings  had  been  for  some  time  of  that 
day  stayed — though  in  this  case  the  stay  is  more  emphatic, 
for  it  was  embodied  in  the  summons — the  defendant  had  the 
whole  of  the  same  day  within  which  to  take  the  next  step— 
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that  is,  to  file  his  plea  ; and  the  plaintiff  having  signed  judg- 
ment upon  that  day  for  the  supposed  default  of  the  defen- 
dant to  plead,  his  judgment  was  signed  too  soon,  for  the 
defendant  having  the  whole  of  that  day  to  plead,  was  not 
according  to  the  practice  in  such  a case,  in  default. 

I am  obliged  to  make  the  summons  absolute,  and  to  set 
aside  the  judgment  with  costs  ; but  it  must,  under  the  cir- 
cumstances, be  on  the  terms  of  the  defendant  bringing  no 
action  for  what  (if  anything)  has  been  done  in  the  execution  ; 
and  I fix  the  costs  to  be  paid  by  the  plaintiff  to  the  defendant 
at  fifteen  shillings. 

Summons  absolute,  with  costs,  on  terms. 


The  Queen  upon  the  Relation  of  Andrew  Gregory  Hill 
v.  Moses  Betts. 

Municipal  law — Disqualification  o f candidate — Contract  with  corporation 
— Effect  of  acquittance  from,  in  equity. 

A person  cannot  be  said  to  be  disqualified  as  a member  of  a Municipal 
Corporation,  as  having  a contract,  &c.,  with  it,  if  he  be  plainly  ac- 
quitted in  equity  from  such  contract,  and  a sealed  instrument  is  all 
that  is  required  to  perfect  his  discharge  at  law. 

The  rights  of  the  candidate  must  be  looked  upon  as  they  are  in 
substance  and  effect  at  the  time  of  the  election. 

[Chambers,  May  27,  29,  1867.] 

This  was  a quo  warranto  summons. 

It  was  alleged  that  Moses  Betts  had  not  been  duly  elected, 
and  that  he  unjustly  usurped  the  office  of  Reeve  in  the 
Village  of  Welland,  and  County  of  Welland,  under  pretence 
of  an  election  held  on  the  26th  of  March,  1867,  because  at 
the  time  of  his  election  he  had  a contract  with  the  Corpora- 
tion of  the  County  of  Welland,  as  one  of  the  bondsmen  or 
sureties  of  J ames  McGlashen,  Treasurer  of  the  county,  not 
discharged  or  released. 

The  facts  were,  that  Moses  Betts  became  a surety  for 
McGlashen,  the  County  Treasurer  to  the  county,  on  the  24th 
of  July,  1865,  in  the  sum  of  $2,000  ; that  he  offered  himself 
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for  election  as  Reeve  of  the  village,  and  was  elected  in 
January  last  : 

That  his’ election  was  moved  against,  and  was  vacated  be- 
cause of  his  suretyship  for  the  Treasurer  with  the  county  : 
That  another  election  was  ordered  to  be  held,  and  was 
held  on  the  26th  of  March,  when  he  was  again  elected  to  be 
Reeve  : 

That  after  the  avoidance  of  the  first  election,  and  before 
the  holding  of  the  second,  the  County  Council  agreed  to 
release  him  from  his  liability  as  surety,  aind  on  the  14th  of 
March  passed  a resolution  to  this  effect  r {*  That  Hugh  U. 
Rose  be,  and  is  hereby  approved  and  accepted  as  security 
for  the  County  Treasurer,  in  the  sum  of  $2000,  in  the  room 
and  stead  of  Moses  Betts  ; and  that  the  Clerk  be  directed  to 
prepare  and  have  executed  the  necessary  bond,  which  shall 
be  subject  to  the  approval  of  the  Warden  ; and  from  the  date 
when  such  bond  shall  be  executed  and  approved  and  filed 
with  the  County  Clerk,  the  liability  of  Moses  Betts  to  the 
county,  under  his  bond,  shall  cease  and  determine  : ” 

That  the  bond  of  Hugh  N.  Rose  was  prepared  and  exe- 
cuted, and  was  approved  by  the  Warden,  and  was  filed  with 
the  County  Clerk  on  the  23rd  of  March  : 

That  Betts  received  59  votes  ; and  the  relator,  who  is  a 
lawyer,  only  16  votes  ; and  it  was  asserted  that  many  more 
would  have  voted  for  Betts  if  they  had  not  looked  upon  his 
election  as  sure  : 

That  Betts  thought  he  was  discharged  from  his  liability 
under  the  bond,  and  that  the  whole  public  of  the  village, 
thought  so  too  : 

That  the  auditors  of  the  county,  on  the  7 th  of  May  instant, 
reported  on  the  accounts  of  the  Treasurer  to  the  31st  of 
December  last,  and  found  them  and  certified  them  to  be 
correct  ; and  since  the  issuing  of  the  writ  in  this  matter,  the 
auditors  have  also  reported  on  the  accounts  of  the  Treasurer 
up  to  and  inclusive  of  the  24th  of  March  last,  and  have 
found  the  same  and  certified  them  to  be  correct  : 

That  there  was  no  default  from  the  making  of  the  bond 
up  to  the  24'tli  of  March  last,  for  which  Betts  was  liable  to 
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the  county  ; and  that  the  whole  security,  which  was  all  along 
furnished  by  the  Treasurer  to  the  county,  was  to  the  extent 
of  $37,000  of  which  sum  Betts  was  liable  only  to  the  amount 
• of  $2000. 

It  was  also  shewn  that  the  bond  was  destroyed  by  erasure 
of  the  signature  and  destruction  of  the  seal,  though  when  this 
was  done  was  not  stated. 

Dalton  shewed  cause.  Betts  was  absolutely  discharged 
from  all  liability  to  the  county,  in  equity,  by  what  had  taken 
place  ; and  if,  by  application  there,  Betts  could  compel  the 
county  to  give  him  a release  under  seal,  so  as  to  be  available 
at  law,  he  is  at  liberty  to  set  up  his  absolute  right  to  a dis- 
charge in  answer  to  this  objection,  which  was  made  for  a 
collateral  purpose,  and  by  a person  who  was  almost,  if  not 
altogether  a stranger  to  the  transaction. 

Betts  was  in  fact  discharged  from  “ all  liability  under  his 
bond,”  according  to  the  terms  of  the  resolution  ; and  not 
merely  from  all  liability  from  the  time  of  his  acquittal,  leav- 
ing him  yet  liable  for  any  supposed  default  which  might  be 
discovered  against  his  principal  up  to  that  time  ; and  the 
bond,  by  the  removal  of  the  signature  and  seal,  was  actually 
destroyed,  which  is  equal  to  a release. 

Robert  A.  Harrison , contra.  The  disqualification  created 
by  statute  is  the  “ having  by  himself  or  his  partner  an  inter- 
est in  any  contract  with  or  on  behalf  of  the  corporation.” 

Now,  firstly,  this  person  has  a contract  in  fact,  because  it 
is  still  undischarged  ; and  we  have  only  to  deal  with  legal 
rights. 

Secondly,  if  the  contract  can  in  one  sense  be  said  to  be  de- 
termined by  reason  of  the  alleged  equitable  claims  put  for- 
ward for  that  purpose,  it  is  quite  clear  he  has  yet  an  interest 
in  that  contract — an  interest  to  have  a legal  acquittance  pro- 
cured from  the  corporation  against  it. 

And,  thirdly,  at  the  most  Betts  is  only  entitled  to  be  dis- 
charged from  liability  from  the  23rd  of  March  last,  and  he  re- 
mains liable  for  anything  which  has  happened  upon  it  up  to 
that  time. 
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Adam  Wilson,  J. — Assuming  that  a person  having  a con- 
tract with  the  county  is  disqualified  from  being  elected  a 
member  of  council  of  a village  within  the  county,  I am  of 
opinion  that  if  he  be  plainly  acquitted  in  equity  from  his  con- 
tract, and  only  wants  the  ceremonial  of  a sealed  instrument 
to  perfect  his  discharge  at  law,  he  cannot  be  said  to  be  a per- 
son having  a contract  or  an  interest  in  a contract  with  the 
corporation.  I make  no  distinction  between  a contract  and 
an  interest , for  although  there  is  a difference  between  them, 
that  difference  does  not  apply  here. 

I have  no  doubt  that  Betts  could,  in  an  action  on  the  bond 
plead  an  equitable  plea  in  discharge  upon  the  facts  stated — 
which  are  not  denied  ; and  if  he  could,  and  should  succeed 
upon  it,  which  he  would,  that  would  certainly  determine  his 
liability  on  that  bond. 

I think  I should  look  upon  his  rights  as  they  are  in  sub- 
stance and  effect,  and  as  he  can  make  and  perfect  them  to 
meet  every  requirement  of  rigid  law,  rather  than  by  the  mere 
imperfect  form  in  which  they  happened  to  be  at  the  time  of 
the  election. 

I think,  if  Betts  had  contracted  for  the  purchase  of  land, 
or  for  the  grant  of  a lease  for  years,  and  had  completed  those 
acts  of  part  performance  which  a Court  of  Chancery  receives 
as  sufficient  for  its  jurisdiction,  in  lieu  of  the  formal  written 
'contract  required  at  law,  X should  hold  that  he  was  disquali- 
iied  from  being  elected  by  reason  of  such  a contract,  though 
he  could  maintain  no  action  upon  it  at  law,  and  his  remedy 
lie  only  in  equity. 

If,  therefore,  this  disqualification  includes  such  a case,  it 
should  exclude  the  case  of  a person  nominally  and  formerly  a 
contractor  at  law,  but  not  so  in  truth,  and  able  to  be  declared 
not  to  be  so,  even  at  law. 

X am  also  of  opinion  that  the  facts  show  that  Betts  was  en- 
tirely discharged  from  all  liability  upon  his  bond,  and  not  only 
from  further  liability  upon  it  from  and  after  the  23rd  of 
March. 

X must  discharge  this  proceeding  with  costs,  to  be  paid  by 
the  relator. 


Summons  discharged  with  costs. 
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Gleason  v.  Gleason  et  al. 

29  & 39  Vic.,  cap.  1$,  sec.  6 — Several  writs  of  fi.  fa.  goods  in  Sheriff’s 
hands — Return  of  a subsequent  before  a prior  writ. 

• 

A.  and  then  B.  placed  writs  of  fi.  fa.  in  the  hands  of  a Sheriff,  against 
the  goods  of  C.  Notwithstanding  that  the  goods  were  apparently 
exhausted,  A.  refused  to  withdraw  his  writ  or  take  a return  of  nulla 
bona,  whereby  B.  was  prevented,  by  the  operation  of  29  & 30  Vic.,  cap. 
42,  sec.  6,  from  proceeding  against  lands  ; and  the  Sheriff,  feeling 
bound  by  that  act,  declined  to  return  the  second  writ  as  long  as  the 
first  remained  in  his  hands. 

Under  these 'circumstances  an  order  was  made  on  the  application  of  B. 

directing  the  Sheriff  to  return  the  second  writ  “ nulla  bona.  ” 

Semble,  that  the  first  execution  creditor  should  have  notice  of  such  an 
application. 

Remarks  upon  the  embarrassment  resulting  from  the  operation  of  the 
above  statute. 

[Chambers,  June  1,  1867.] 

A summons  was  obtained  calling  on  the  Sheriff  of  the 
County  of  York  to  shew  cause  why  an  attachment  should  not 
issue  against  him  for  not  returning  the  fi.  fa.  against  goods  in 
this  cause. 

It  appeared  that  the  writ  was  delivered  to  the  Sheriff  on 
the  3rd  of  December4  last,  at  which  time  there  was  another 
fi.  fa.  against  the  goods  of  these  defendants,  at  the  suit  of  one 
Reed,  in  the  Sheriff’s  hands. 

It  was  not  a year  since  the  first  writ  was  given  to  the 
Sheriff ; both  of  these  writs  were  therefore  still  in  full  force. 

It  was  admitted  that  the  defendants  had  no  goods  or 
chattels,  and  that  Gleason,  the  second  execution  creditor, 
desired  to  have  his  writ  returned  “ no  goods,”  so  that  he 
might  proceed  by  execution  against  the  lands  of  the  defen- 
dants. 

The  Sheriff  declined  to  return  this  second  execution, 
because  the  29  & 30  Yic.  cap.  42,  sec.  6,  enacts  that  “No 
Sheriff  shall  make  any  return  of  nulla  bona  either  in  whole 
or  in  part  to  any  writ  against  goods,  until  the  whole  of  the 
goods  of  the  execution  debtor  in  his  county  have  been 
exhausted,  and  then  such  return  shall  be  made  only  in  the 
order  of  priority  in  which  the  writs  have  come  into  his 
hands  ; ” and  the  first  execution  creditor  refused  to  withdraw 
his  writ  from  the  Sheriff’s  hands  or  to  take  a return  of 
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nulla  bona , as  he  believes  by  keeping  it  in  force  in  the 
Sheriff’s  hands,  he  will  get  the  whole  amount  of  the  exe- 
cution.” 

Leith  shewed  cause  for  the  Sheriff,  referring  to  the  section 
of  the  Act  above  quoted,  and  (the  learned  Judge  having  on 
the  argument  expressed  an  opinion  that  the  first  execution 
creditor  should  be  a party  to  or  have  some  notice  of  the 
application)  he  filed  a written  refusal  of  the  first  execution 
creditor  to  withdraw  his  writ  or  to  take  a ruturn  of  nulla 
bona. 

Ferguson , contra. 

Adam  Wilson,  J. — This  section  of  the  act  is  calculated  to 
give  great  embarrassment  to  Sheriff’s,  and  to  create  great 
difficulty  to  execution  creditors. 

A first  execution  creditor  determined  to  protect  the 
debtor,  might,  under  various  pretexts,  retain  his  writ  by 
renewals  in  the  Sheriff’s  hands  for  years,  and  hamper  all 
subsequent  creditors  in  proceedings  against'  lands,  although 
it  was  notorious  there  were  either  no  goods  or  but  an  insig- 
nificant amount  of  goods  to  be  seized  upon  the  first  writ, 
and  that  none  of  the  subsequent  creditors  would  get  a 
farthing  from  the  personal  estate  of  the  debtor.  Yet 
because  the  first  creditor  must  have  his  writ  first  returned, 
and  so  come  in  first  upon  the  lands,  all  the.  others  must 
wait  just  as  long  as  he  could  contrive  to  baffle  them,  although 
it  was  also  notorious  that  there  were  lands  sufficient  to  satisfy 
all  the  creditors  together. 

It  is  an  inconvenient  method  of  securing  to  the  creditor 
first  against  goods  the  like  rank  against  lands,  to  which  he 
is  plainly  entitled,  and  from  which  rank  he  was  so  often 
excluded  because  there  happened  to  be  some  trifle  of  goods 
to  apply  on  his  writ,  and  on  his  writ  alone  ; in  consequence 
of  which,  while  his  writ  was  prevented  from  being  returned, 
all  the  writs  after  his  were  at  once  returned  “ no  goods,” 
and  the  subsequent  creditors  were  enabled  to  issue  writs 
against  lands  and  displace  the  first  creditor  from  his  just 
priority. 
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A simpler  way  would  have  been  to  have  authorised  the 
ji.  fa.  to  issue  against  both  goods  and  lands  at  once,  with 
a stay  of  proceedings  against  lands  till  the  goods  were 
exhausted  ; in  which  case  no  difficulty  of  any  kind  would 
ever  arise,  and  one  execution  would  answer  in  every  case 
instead  of  two. 

In  this  instance,  I think  it  appears  that  the  goods  of  the 
debtor  in  the  County  of  York  have  been  exhausted;  and 
therefore  I think  I should  order  the  writ  of  this  plaintiff  to 
be  returned,  because,  notwithstanding  this  exhaustion,  the 
first  execution  creditor  refuses  to  withdraw  his  writ  or  to 
take  a return  of  nulla  bona , and  it  is  quite  plain  his  conduct 
should  not  be  allowed  to  delay  this  plaintiff. 

I am  inclined  to  think  that  though  the  Sheriff  may  be 
prevented  by  this  provision  from  returning,  of  his  own  mere 
motion,  a second  or  subsequent  writ,  in  cases  within  the  act, 
until  he  returns  the  first  writ,  the  Court  is  not  necessarily 
excluded  from  directing  or  controlling  its  own  process  ; as 
in  Omealy  v.  Newell , 8 East  364,  where  it  was  held  that 
though  the  plaintiffs  were  prohibited  since  the  12  Geo.  I., 
cap.  20,  . from  arresting  defendants  without  an  affidavit  of 
debt  first  made,  this  did  not  prevent  the  Court  or  J udge 
from  making  an  order  to  hold  to  bail,  “ without  the  affidavit 
and  other  requisites  which  are  prescribed  in  respect  to  arrest 
by  the  mere  act  of  the  plaintiff  himself.” 

This  plaintiff  has.  served  a notice  on  the  Sheriff  to  return 
his  writ,  then  a rule  to  return  it,  and  now  a summons  calling 
upon  him  to  shew  cause  why  he  should  not  be  attached  for 
not  doing  so,  and  he  has  been  engaged  in  this  business  for 
the  last  four  weeks yet  I am  not  able  to  give  him  costs,  for 
I cannot  say  the  Sheriff  is  to  blame  in  requiring  the  aid  of 
the  Court  or  a Judge  to  interpret  this  clause,  nor  can  I say 
that  he  could  have  acted  at  all  without  the  direct  order  of 
the  Court  or  Judge  to  do  so,  nor  can  I give  the  Sheriff  his 
costs  for  appearing  here  and  explaining  the  case,  nor  can  I 
give  them  to  the  first  execution  creditor,  who  has  been  affect- 
ed by  this  proceeding  in  which  he  may  or  may  not  take  any 
concern. 
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I must  also  add  I am  not  quite  satisfied  with  my  own  part 
in  this  curious  proceeding.  But  according  to  the  best  judg- 
ment I can  form,  I shall  order  the  Sheriff  to  return  the  writ 
in  question,  “no  goods,”  (although  Reed’s  writ  is  still  in  his 
Iiands,  because  the  goods  of  the  defendants  have,  I think, 
been  exhausted,  and  because  Reed  will  not  withdraw  his  writ 
nor  take  a return  of  “no  goods  ” under  these  circumstances) 
and  if  such  return  be  made,  the  summons  will  be  discharged. 
But  if  the  Sheriff  do  not  make  such  return  in  four  days,  the 
order  will  go  for  an  attachment  for  his  contempt  in  not  re- 
turning the  writ. 


Northern  Railway  Company  v.  Lister. 

Special  endorsement  on  writ  of  summons. 

The  special  endorsement  set  out  below  held  in  sufficient  compliance 
with  the  requirements  of  the  C.  L.  P.  Act. 

[Chambers,  June  11,  1867.] 

The  defendant  was  served  with  a writ  of  summons,  with  a 
special  endorsement,  as  follows  : 

The  following  are  the  particulars  of  the  plaintiff’s  claim  : 


“ To  amount  of  machines $ 500  00' 

1866.  Cr. 

Aug.  By  Cash $11  00 

Oct.  “ 21  00 

Dec.  “ 25  00 

1867. 

Jan.  “ 40  38 

Reb.  “ 44  00 

March  “ 33  00 

April  “ 16  75 

191  IS 


Balance  due  the  Company $308  87 


The  plaintiffs  claim  interest  on  $308  87,  from  the  16th 
day  of  May,  A.  D.,  1867,  until  judgment.” 
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Final  judgment  for  default  of  appearance  was  signed, 
whereupon  defendant  obtained  a summons  to  shew  cause  why 
the  judgment  should  not  be  set  aside,  on  the  ground  that  the 
alleged  special  endorsement  did  not  contain  sufficient  par- 
ticulars of  the  plaintiffs’  claim,  and  that  the  endorsement 
was  not  sufficient  under  the  statute  to  entitle  the  plaintiffs 
to  sign  final  judgment  for  want  of  an  appearance,  or  upon 
the  merits. 

G.  D.  Boulton  shewed  cause. 

D . McMichael , contra,  cited  McDonald  v.  Burton , et  al ., 
2 U.  C.  L.  J.  K S.  190 ; Hoodsal  v.  Baxter , 1 E.  B.  & E.. 
884 ; Fremont  v.  Ashley , 1 E.  & B.  723. 

John  Wilson,  J.,  refused  to  set  the  judgment  aside  as  ir- 
regular, but  allowed  defendant  to  come  in  and  defend  on 
the  merits. 


Adshead  v.  Grant. 

29,  30,  Vic. , cli.  53,  sec.  98 — Seizure  under  fi.  fa.  goods — Claim  by  col- 
lector Jor  taxes — Priority. 

A Sheriff  returned  to  a ven.  ex.  and  fi.  fa.  residue  against  goods,  that 
he  had  made  $50,  out  of  which  he  had  paid  a collector  of  taxes  $48.- 
39,  claimed  by  the  collector  as  taxes  due  by  defendant  at  the  time 
of  the  seizure  under  the  writ  on  land  upon  which  the  goods  were, 
and  of  which  the  Sheriff  had  notice  prior  to  the  sale,  and  that  he 
had  retained  the  balance  towards  his  fees,  &c.  No  distress  had  been 
made  by  the  collector. 

Held , that  the  Sheriff  must  account  to  the  execution  creditor  for  the 
$50,  because  a distress  by  the  collector  is  a necessary  antecedent  to 
obtaining  the  benefit  of  the  statute. 

[P.  C.,  E.  T.,  1867.] 

F.  Martin , last  term,  obtained  a rule  on  the  Sheriff*  of 
the  United  Counties  of  Prescott  and  Russell,  to  shew  cause 
why  his  return  to  the  writ  of  venditioni  exponas  for  part  and 
alias  fieri  facias  for  residue,  should  not  be  quashed,  because 
it  contradicted  the  return  made  by  him  to  the  previous  writ 
of  fieri  facias  against  goods,  and  contradicted  also  the  said; 
writ  of  venditioni  exponas  and  fieri  facias  for  residue  \ and 
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because  the  return  complained  of  was  vague  and  uncertain, 
and  did  not  shew  under  what  writ  the  goods  were-  seized 
and  sold,  or  what  goods  were  sold  ; and  why  he  should  not 
make  a proper  return  ; or  why  he  should  not  pay  the  plaintiff, 
or  bring  into  Court  the  sum  of  fifty  dollars  mentioned  in  the 
return,  or  so  much  thereof  as  should  remain  after  deducting 
his  fees,  but  without  deducting  the  taxes  mentioned  in  the 
return  ; or  why,  if  the  taxes  should  properly  be  deducted,  he 
.should  not  pay  to  the  plaintiff,  or  bring  into  Court,  the 
balance,  after  payment  of  the  taxes  and  Sheriff’s  fees,  and 
amend  the  return  made  by  him  as  aforesaid  according  to 
the  facts ; and  why  he  should  not  pay  the  costs  of  this 
application. 

The  return  to  the  original  fi.  fa.  against  goods  was, 
“ Goods  on  hand  to  the  value  of  $20,  and  nulla  bona  as  to 
the  residue  ; ” and  the  return  to  the  second  writ  was,  “ I 
have  caused  to  be  made  of  the  goods  $50,  out  of  which  I 
Lave  paid  to  the  collector  of  taxes  for  the  municipality  of 
Longueuil,  in  which  the  said  goods  and  chattels  were  at 
the  time  of  the  seizure  and  sale  thereof  by  me,  the  sum  of 
$48  39,  claimed  by  him  for  taxes  of  the  lands  and  premises 
whereon  the  said  goods  were  taken  in  execution,  and  of 
which  I had  notice  from  him  prior  to  the  sale,  due  by  the 
defendant  to  the  municipality  at  the  time  of  the  seizure  ; and 
I have  retained  the  sum  of  $1.60,  the  residue  thereof,  towards 
my  own  fees  ; and  that  the  defendant  has  no  other  goods,  &c., 
whereof,  &c.” 

H.  Cameron , during  this  Term,  shewed  cause.  He  filed 
the  affidavit  of  the  Sheriff,  which  stated  the  delivery  of  the 
original  fi.  fa.  to  him  on  or  about  the  27th  November,  1866, 
endorsed  to  levy  $1,926.34  for  debt,  and  $63  50  for  costs, 
besides  interest,  Sheriff’s  fees,  &c.  ; a seizure  made  of  certain 
goods,  and  a return  of  the  same  being  on  hand  to  the  value 
of  $20  ; the  delivery  of  the  ven.  ex.  and  fi.  fa.  for  residue  to 
him  on  the  17th  December,  under  which  he  sold  the  goods 
so  seized  for  $50  ; the  seizure  of  the  goods  on  land  of  the 
defendant  in  the  town  of  L’Original  ; the  notice  by  the  col- 
lector of  the  township  of  Longueuil  to  the  Sheriff,  that  the 
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taxes  for  the  past  year,  charged  on  the  land,  amounting  to 
$48.39,  were  due,  and  that  he  required  payment  of  the  same 
to  be  made  or  secured  to  him  out  of  the  proceeds  of  the  goods 
before  the  removal  of  the  same  from  the  land  ; the  giving  of 
the  undertaking  by  the  Sheriff  to  pay  the  taxes,  and  the  sale 
of  the  goods  for  $50  ; and  his  belief  that  this  amount  was 
rightly  paid  by  him  for  taxes,  and  that  his  return  is  correct ; 
and  the  conclusion  was,  “ And  I am  advised  and  believe  that 
the  right  of  the  collector  [of  the  township]  to  be  paid  the 
said  taxes  arises  under  the  English  Statute  43  Geo.  III. 
cap.  99,  sec.  37,  and  the  Canadian  statute  29  & 30  Yic.  cap. 
53,  sec.  98,  the  said  defendant  being  a non-resident  owner  of 
lands. 55 

*■  Martin  supported  the  rule.  What  the  collector  did  was 
not  a seizure  by  him : Arch.  Pr.  2 edn.  619  : Nash  v.  Dick- 
enson, L.  R.  2 C.  P.  252 ; and  the  collector  could  not  take 
goods  in  the  custody  of  the  law. 

Adam  Wilson,  J. — The  affidavit  is  very  obscurely  worded. 
It  is  stated  the  lands  on  which  the  goods  were  seized  by  the 
Sheriff  is  situate  in  the  tow;n  of  L’Original,  and  again  that 
it  is  situate  in  the  township  of  Longueuil  ; and  that  the  de- 
fendant does  not  reside  on  the  land,  but  two  or  three  miles 
distant  from  it  ; and  from  this  it  is  desired  in  connection 
with  the  last  paragraph  of  the  affidavit,  that  it  should  be 
assumed  the  defendant  was  a non-resident  owner  of  the  land, 
and,  as  such  non-resident  he  had  required  his  name  to  be 
entered  on  the  roll,  under  the  29  & 30  Yic.  Cap.  53,  sec.  98, 
on  the  prior  act  of  the  Consolidated  Statutes  for  -Upper  Can- 
ada, cap.  55,  sec  97 ; and  that  (assuming  the  roll  to  have  been 
given  to  the  collector)  the  collector  had  duly  made  a demand 
on  the  defendant  for  payment  of  the  taxes,  so  as  to  be  entitled 
to  distrain. 

I cannot  take  all  this  for  granted.  But  even  if  it  were 
true,  I am  not  of  opinion  that  the  collector  has  the  right  to 
forbid  the  removal  of  the  goods  by  the  Sheriff,  who  acts 
under  an  execution.  The  statute  enables  the  collector  to 
“ make  distress  of  any  goods  and  chattels  which  he  may  find 
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upon  the  land  ” ; and  if  lie  make  distress , then  “ no  claim  of 
property,  lien  or  privilege  shall  be  available  to  prevent  the 
sale,  or  the  payment  of  the  taxes  out  of  the  proceeds  thereof;” 
under  which  latter  words  it  is  very  probable  the  distress  by 
the  collector  would  supersede,  to  the  extent  of  the  taxes,  the 
prior  seizure  of  the  Sheriff  under  the  execution  ; but  the  mere 
notice  by  the  collector  is  not  to  have  this  effect. 

In  the  case  of  landlords,  under  the  8 Anne,  cap.  14,  the 
provision  is  very  different  : it  is,  that  “ no  goods  on  any  land 
leased  for  life,  &c.,  shall  be  liable  to  be  taken  by  virtue  of  an 
execution  or  any  pretence  whatsoever,  unless  the  party  at 
whose  suit  the  execution  is  sued  out  shall,  before  the  removal 
of  the  goods  from  the  premises  by  virtue  of  the  execution;, 
pay  to  the  landlord  all  such  sums  as  are  due  for  rent  for  the 
premises  at  the  time  of  taking  such  goods  by  virtue  of  the 
execution,  provided  the  arrears  do  not  exceed  one  year’s  rent, 
&c.” 

In  the  absence  of  a distress  by  the  collector,  I must,  even 
if  the  return  were  sufficient  in  other  respects,  direct  the 
Sheriff  to  return  and  account  to  the  execution  creditor  for  the 
$50  produced  by  the  sale  of  the  goods. 

Ride  absolute. 


Herr  v.  Douglass. 

Examination  of  plaintiff  on  judgment  against  him  for  costs — 2 7-28  Vic.- 

cap.  25. 

Held , that  a defendant  cannot,  notwithstanding  27-28  Vic.  cap.  25,  on 
a judgment  obtained  against  a plaintiff  for  costs  in  an  action  of  eject- 
ment, obtain  an  order  to  examine  the  plaintiff  as  to  his  estate  and 
effects,  &c. 

[Chambers,  July  20,  18G7.] 

A summons  was  obtained  on  behalf  of  the  defendant,  call- 
ing on  the  plaintiff  to  shew  cause  why  he  should  not  attend 
before  a Deputy  Clerk  of  the  Crown,  and  submit  to  be  ex- 
amined as  to  his  estate  and  effects,  &c.,  on  a judgment  recov- 
ered against  him  for  the  costs  of  the  defendant  in  an  action 
of  ejectment. 
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Osier  shewed  cause.  There  is  nothing  to  authorize  the  or- 
der asked  for  here  : Hawkins  v.  Paterson , et  al.,  23  U.  C.  R. 
197 ; lb.,  9 U.  C.  L.  J.  275.  The  late  Act  of  27  & 28  Vic., 
cap.  25,  which  is  relied  upon  by  the  defendant  does  not  give 
the  power,  whatever  the  intention  may  have  been. 

Morrison,  J. — I do  not  think  the  act  referred  to  has  the 
effect  contended  for  by  the  defendants,  particularly  in  an  ac- 
tion of  ejectment,  as  this  was.  I must  therefore  discharge 
the  summons,  but  it  will  be  without  costs. 

Summons  discharged  without  costs. 


Townsend  v.  Sterling. 

'Hosts — C.  L.  P.  Act , sec.  324- — Verdict  in  seduction  for  5s. — Damages 
on  demurrer  remitted. 

A declaration  contained  two  counts,  one  for  seduction  of  the  plaintiffs 
daughter,  and  the  other  for  necessaries  supplied  for  the  child.  Plea 
of  not  guilty  to  first  count,  demurrer  to  second.  The  issue  in  fact 
was  tried  first  and  verdict  for  plaintiff  for  five  shillings.  Judgment 
was  afterwards  given  for  plaintiff  on  the  demurrer,  whereupon  plain- 
tiff remitted  on  the  roll  all  damages,  without  excepting  costs,  under 
the  second  count,  and  signed  judgment  for  the  5s.  and  full  costs 
taxed.  On  a summons  for  a revision  of  the  taxation,  &e., 

Held  1.  The  plaintiff  was  entitled  to  the  costs  of  the  demurrer  to  the 
second  count,  although  it  would  have. been  the  more  correct  form  to 
have  excepted  the  costs  in  the  remittitur. 

Held  2.  An  action  of  seduction  may,  under  some  circumstances,  be 
brought  “ to  try  a right,”  or  the  grievance  therein  complained  of, 
may  be  “ wilful  and  malicious,”  and  therefore  as  the  verdict  was  un- 
der $8,  and  the  Judge  did  not  certify,  the  plaintiff  was  not,  upon  the 
verdict,  entitled  under  C.  L.  P.  Act.  sec,  324,  to  any  costs  whatever, 
but 

Held.  3.  As  the  statute  is  confined  to  a verdict  or  assessment  the  plain- 
tiff was  entitled  to  full  costs  of  the  demurrer. 

[Chambers,  August  7,  1867.] 

In  this  case  the  declaration  contained  two  counts  ; the  first 
for  the  seduction  of  the  plaintiff’s  daughter  ; the  second  for 
clothing  and  necessaries  furnished  for  the  child  of  the  defend- 
ant, born  of  the  plaintiff’s  daughter. 

The  pleas  were  not  guilty  to  the  first  count,  and  a demurrer 
to  the  second  count. 
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The  issue  in  fact  was  tried  first.  The  award  of  process  was 
as  well  to  try  the  issue  in  fact  as  to  assess  the  damages  on 
the  issue  in  law.  The  verdict  was  that  the  defendant  was 
guilty  on  the  first  count,  and  damages  were  assessed  on  that 
count  over  and  above  the  costs  of  suit,  at  five  shillings. 

Judgment  was  afterwards  given  for  the  plaintiff  upon  de- 
murrer to  the  second  count,  and  then  the  plaintiff  by  the  roll 
remitted  to  the  defendant  all  damages  sustained  by  him  on 
occasion  of  the  premises  in  the  second  count,  and  prayed  judg- 
ment and  his  damages  sustained  on  occasion  of  the  premises 
in  the  first  count,  and  judgment  was  then  given  for  the  plain- 
tiff “ for  the  said  moneys  by  the  jurors  aforesaid  assessed,  and 
for  the  sum  of  <£27  19s.  9d.,  for  his  costs  of  suit,  by  the  Court 
here  adjudged  of  increase  to  the  plaintiff ; which  damages  and 
costs  in  the  whole  amount  to  £28  4s.  9d.” 

McMichael  obtained  a summons  calling  on  the  plaintiff  to 
shew  cause  why  the  taxation  of  costs  in  this  cause  should  not 
be  set  aside,  and  the  Master  be  ordered  to  revise  the  same, 
on  the  ground  that  full  costs  of  suit  had  been  allowed  when 
the  verdict  rendered  was  for  five  shillings  only,  and  the 
plaintiff  should  have  had  no  more  costs  than  damages,  and 
on  the  ground  that  the  Master  had  taxed  costs  on  the  second 
count  of  the  declaration  and  the  demurrer  thereto,  no 
damages  having  been  assessed  on  that  count,  and  judgment 
is  entered  only  on  the  second  count,  no  judgment  is  entered 
(sic ) no  damages  awarded,  but  all  damages  on  the  same  are 
remitted  on  the  judgment  roll ; and  why  the  writ  of  fieri 
facias  should  not  be  set  aside  or  amended,  so  as  to  reduce 
the  levy  to  the  amount  of  damages  assessed,  and  the  Sheriff 
be  ordered  to  withdraw  from  the  seizure  of* the  goods  of  the 
defendant. 

The  case  was  argued  before  A.  Wilson,  J.,  before  the 
vacation. 

J.  A.  Boyd , shewed  cause.  This  application  is  made 
under  the  statute  22  & 23  Car.  II.,  that  there  should  have 
been  no  more  costs  than  damages  ; but  that  statute  does  not 
apply  to  an  action  for  seduction,  which  this  is.  Batchelor 
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v.  Bigg,  3 Wils.  319  • S.  C.  2 W.  Bl.  855  ; Peddle  v.'  Kiddle 
7 T.  R.  660. 

The  statute  of  Charles  is  riot  now  in  force  in  England, 
though  it  is  iri  force  here,  and  therefore  section  324  of  the  C. 
L.  P.  Act  should  be  construed  in  pari  materia.  Pedder  v. 
Moore , 1 Prac.  Rep.  117. 

The  plaintiff  had  the  right  to  apportion  his  verdict  and  re- 
mit nominal  damages  oh  the  second  count.  Burton  v.  Law, 
16  L.  T.  N.  S.  385  \ Preston  v.  Peeke,  E.  B.  & E.  336. 

The  plaintiff  is  entitled  to  full  costs  ori  the  demurrer,  under 
sec.  316  of  the  C.  L.  P.  Act.  Kinloch  v.  Hall , 26  U.  C.  R. 
134  ; McMartin  v.  Thompson , IK  334  ; Taylor  v.  Bolfe,  5 Q. 
B.  337  ; Bently  v.  Dawes , 10  Exch.  347  ; Arch.  Prac.  12th 
edition,  935. 

There  having  been  an  assessment  of  damages,  there  should 
be  full  costs  under  sec.  328  of  the  C.  L.  P.  Act,  on  the  second 
count.  Jones  v.  Wing , 3 O.  S.  37  j Kilborn  v.  Wallace , 3 O. 
S.  17  ; Perrier  v.  Young , lb.  140  ; Mahoney  v.  Zwich , 4 O. 

S.  99. 

Such  an  action  as  this  cannot  be  brought  in  the  Division 
Court  : Cori.  Stats.  U.  C.  cap."  19  sec.  54  ; nor  in  the  County 
Court  : lb.  cap.  15  sec.  16.  If  the  judgment  roll  be  wrong  it 
may  be  amended. 

McMichael  supported  the  application.  On  arrest  of  judg- 
ment the  plaintiff  is  not  entitled  to  costs  of  those  issues  which 
have  been  found  for  hiiri.  Prew  v.  Squire , 20  L.  J.  C.  P. 
175  5 10  C.  B.  912  ; Abley  v.  Dale , 21  L.  J.  C.  P.  104  ; 11  C. 
B.  378.  Costs  are  in  reality  considered  as"  damages.  Giles 
v.  Hart , 2 Salk.  622  ; Marriot  v.  Stanley , 9 Dowl.  59 ; 2 Sc. 
1ST.  R.  60 ; for  if  a statute  give  double  or  treble  damages,  the 
costs  as  part  of  the  damages  should  also  be  doubled  Or  trebled: 
Tidd’s  Prac.  957,  962  ; 2 Irist;  289.  The  statute  in  question 
applies  to  all  actions  of  trespass  and  on  the  case  : Morrison 
v.  Salmon , 9 Dowl.  387  ; 2 Sc.  N.  R.  60 ; Gillett  v.  Green , 
9 Dowl.  219  • 7 M.  & W.  347. 

Adam  Wilson,  j. — ft  appears  on  this  record  that  the  jury 
gave  the  five  shillirigs  da/riiages  On  the  first  courit  only,  and 
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that  they  assessed  no  damages  on  the  second  count,  although 
they  were  summoned  to  do  so.  Yet  when  summoned  they 
were  sworn  merely  “ to  try  the  matters  in  question  between 
the  parties,  as  to  the  issue  within  joined  to  be  tried  by  the 
country,”  that  is,  to  try  the  issue  on  the  first  count. 

The  provision  as  to  costs  upon  demurrer  is,  that  “ the 
party  in  whose  favour  the  judgment  is  given,  shall  also  have 
judgment  to  recover  his  costs  in  that  behalf  : ” C.  L.  P.  Act, 
sec.  316  ; and  a judgment  on  demurrer  is  erroneous  which 
does  not  award  the  costs  of  it.  Gregory  v.  The  Duke  of 
Brunswick , 3 C.  B.  481. 

The  judgment  on  demurrer  is  final  or  interlocutory,  in  the 
same  manner  and  in  the  same  cases  as  a judgment  by  default. 
The  plaintiff  therefore  on  getting  judgment  in  his  favour  on 
demurrer  before  the  assessment  of  damages  upon  it,  has  only 
an  interlocutory  judgment  ; he  cannot  have  final  judgment 
till  after  an  assessment  has  been  had,  or  until  he  by  some 
entry  on  the  record  shews  that  he  does  not  desire  to  prose- 
cute his  case  further. 

Whenever  final  judgment  is  given  on  the  record  these  costs 
become  taxable.  If  the  plaintiff  have  damages  assessed  to 
him,  he  will  get  the  costs  of  demurrer  as  of  course.  So  if 
he  enable  the  final  judgment  to  be  given  by  entering  a nolle 
prosequi , he  will|be  entitled  also  to  the  costs  of  the  demurrer, 
Williams  v.  Vines,  9 Jur.  809  ; or  on  a discontinuance, 
Mayor  of  Macclesfield  v.  Gee , 13  M.  & W.  470.  The  plain- 
tiff might  have  entered  a nolle  prosequi  as  to  the  second 
count,  excepting  as  to  the  costs  of  the  demurrer,  and  then 
he  would  recover  his  costs  of  the  demurrer,  as  in  Williams 
v.  Vines , just  referred  to.  In  this  case  he  has  not  done  so 
— he  has  remitted  all  damages  sustained  by  him  on  occasion 
of  the  premises  in  the  second  count — but  still  I see  no  objec- 
tion to  this  mode  of  determining  his  claim  upon  the  second 
count ; he  might  have  declared  that  he  would  not  further 
prosecute  his  suit  against  the  defendant  on  this  count,  except 
as  to  these  costs,  which,  it  seems  to  me,  would  be  the  more 
correct  form ; but  when  he  says  he  remits  all  damages  to  the 
defendant  in  respect  of  it,  he  does,  in  effect,  the  same  thing. 
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A remittitur  is  entered  in  many  cases  before  damages  have 
been  actually  given.  It  appears  to  me  then  that  the  plaintiff 
had  the  right  to  dispose  of  the  second  count  in  the  way  he 
has  done,  and  that  the  effect  of  it  is  to  entitle  him  to  the  costs 
of  the  demurrer  awarded  to  him  by  the  judgment  of  the  Court 
in  respect  of  it. 

The  question  then  is  as  to  the  quantum  of  costs  that  should 
have  been  taxed.  The  Master  has  allowed  full  costs  of  suit* 
The  defendant’s  summons  asserts  that  the  plaintiff  should 
have  no  more  costs  than  damages,  and  this  Mr.  Boyd  argued, 
means  that  the  defendant  puts  his  case  for  relief  upon  the 
statute  of  Charles,  and  if  this  particular  case  be  not  within 
the  provisions  of  that  statute,  the  plaintiff  must  recover  his 
iull  costs,  although  by  some  other  statute  the  plaintiff  is  not 
in  strictness  entitled  to  any  costs  at  all,  merely  because  the 
-defendant  has  not  laid  his  case  as  within  that  statute. 

The  324th  sec.  of  the  Common  Law  Procedure  Act  enacts 
that  “if  the  plaintiff  in  any  action  of  trespass  or  trespass  on 
the  case,  recovers  by  the  verdict  of  a jury  less  damages  than 
eight  dollars,  he  shall  not  be  entitled  to  recover  in  respect 
of  such  verdict,  any  costs  whatever,  whether  the  verdict  be 
given  on  an  issue  tried,  or  judgment  has  passed  by  default, 
unless  the  Judge  or  presiding  officer  before  whom  such  ver- 
dict is  obtained,  immediately  afterwards  certifies  bn  the  back 
of  the  record,  that  the  action  has  really  been  brought  to  try 
a right  besides  the  right  to  recover  damages  for  the  trespass 
or  grievance  complained  of,  or  that  the  trespass  or  grievance 
was  wilful  and  malicious.”  This  section  deprives  the  plain- 
tiff of  all  costs  whatsoever,  unless  the  Judge  shall  certify  for 
them. 

The  plaintiff  before  me  contended  that  this  kind  of  action 
was  not  within  the  statute  at  all,  for  the  statute  was  appli- 
cable only  in  cases  in  which  the  Judge  could  certify  that  the 
■action  had  really  been  brought  to  try  a right  besides  the  right 
to  recover  damages,  .or  that  the  trespass  or  grievance  was 
wilful  and  malicious. 

The  statute  of  Charles  was  held  not  to  be  applicable  to 
“ other  personal  actions,  ” though  these  very  words  were 
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contained  in  the  Act,  but  was  confined  to  cases  of  assault  and 
battery  and  to  trespass  to  land,  because  the  Judge  had  power 
to  certify  only  in  cases  of  assault  and  battery,  and  where  the 
title  to  land  came  in  question  ; having  power  therefore  to 
certify  in  no  other  cases,  it  was  considered  that  in  no  other 
case  should  the  plaintiff  be  deprived  of  his  costs.  It  is  quite 
a proper  construction  to  give  to  an  Act  of  this  kind  to  hold  it 
as  confined  to  these  cases  only,  in  which  a certificate  can  be 
given. 

An  action  for  slander,  imputing  felony  to  the  plaintiff,  is  a 
case  under  the  Imperial  Stat.  3 & 4 Yic.  cap.  24,  sec.  2,  the 
same  as  our  324th  section  before  quoted,  in  which  the  Judge 
may  certify  ; for  an  action  for  slander  might  be  brought  to 
try  a right,  or  it  might  be  wilful  and  malicious.  Evans  v. 
Rees , 9 C.  B.  N.  S.  391. 

There  may  be  great  difficulty  in  a Judge  attempting  to 
certify  that  an  action  for  criminal  conversation,  which  may 
still  be  brought  in  this  country,  was  brought  either  to  try  a 
right  or  was  wilful  and  malicious.  Perhaps  in  no  case 
properly  could  the  action  be  brought  merely  to  try  a right, 
for  although  a plaintiff  might  wish  to  establish  that  the 
woman  in  question  was  his  wife,  it  would  scarcely  be  allowed 
that  this  form  of  action,  although  it  would  settle  that  right 
or  question,  should  be  made  use  of  for  such  a purpose.  A 
Judge  might,  however,  certify  that  such  a cause  of  action  was 
wilful  and  malicious,  for  it  cannot  be  universally  true  in  fact 
that  every  charge  of  this  nature  is  wilful  and  malicious, 
although  the  presumption  perhaps  is  that  it  is  so.  If,  for 
instance,  a married  woman  were  to  carry  on  an  intrigue  with 
a man  under  pretence  of  being  an  unmarried  woman,  and 
more  particularly  if  she  had  led  a somewhat  free  life  before, 
or  if  her  husband  had  been  careless  as  to  how  she  conducted 
herself,  it  might  fairly  be  said  that  the  defendant’s  conduct 
was  not  wilful  and  malicious.  If  so,  then  I think  a Judge 
could,  within  the  language  of  this  statute,  certify  under 
proper  facts,  even  in  such  an  action,  that  the  trespass  or 
grievance  was  wilful  and  malicious,  in  case  the  damages  given 
were  under  the  amount  of  eight  dollars  ; for  if  there  can  be 
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a negation  of  wilful  and  malicious  conduct,  there  may  be 
cases  in  which  the  contrary  may  be  affirmed. 

So  in  an  action  for  seduction,  a right  might  possibly  be 
tried  whether  the  defendant  was  or  was  not  married  to  the 
woman  in  question,  and  the  charge  might  also  be  or  not  be 
wilful  and  malicious,  according  to  circumstances  somewhat 
analogous  to  those  which  have  been  referred  to  with  respect  to 
the  action  for  criminal  conversation. 

In  cases  of  this  kind,  where  more  than  eight  dollars  dam- 
ages are  not  recovered,  it  is  pretty  strong  proof  that  the 
action  should  not  have  been  brought  at  all,  and  I am  not  in- 
clined to  except  such  actions  out  of  the  very  large  terms  of  this 
statute,  “if  the  plaintiff  in  any  action  of  trespass,  or  on  the 
case  recovers,”  &c.,  when  I do  not  see  that  it  is  impossible 
for  the  Judge  to  certify  to  these  cases. 

I am  of  opinion,  therefore,  that  the  plaintiff  in  this  cause 
was  not,  upon  the  verdict , according  to  the  statute,  entitled 
to  “ any  costs  whatever.”  But  as.  the  statute  is  confined  to 
a verdict  or  assessment,  I think  the  plaintiff  is  entitled  to 
recover  his  full  costs  of  the  demurrer,  because  he  became  1 
entitled  to  them  by  the  separate  judgment  of  the  Court,  and 
not  “in  respect  of  such  verdict.” 

The  cases  referred  to  by  the  plaintiff  shew  this  conclusion 
to  have  been  arrived  at,  but  those  referred  to  by  the  defen- 
dant, though  on  a different  statute,  cast  some  doubt  on  them. 
The  cases  that  were  cited  by  the  defendant,  of  Prew  v. 
Squire , and  Abley  v.  Dale,  to  which  may  be  added  Dunston 
v.  Paterson , 5 C.  B.  N.  S.  279,  are  not  applicable  here,  for  the 
324th  section  of  the  C.  L.  P.  Act,  refers  only  to  costs  in  re- 
spect of  the  verdict,  while  the  statutes  on  which  these  de- 
cisions were  made  deprived  the  plaintiff  of  all  costs  in  the 
cause  whatever. 

I shall  follow,  of  course,  the  decisions  in  our  own  Court  of 
Queen’s  Bench,  and  if  the  defendant  desire  it  he  can  re-open 
matter  there,  as  the  cause  is  in  that  Court.  I shall  make  the 
order  that  the  costs  be  revised  by  the  Master,  and  that 
on  such  revision  the  Master  shall  not  allow  to  the  plaintiff, 
in  respect  of  his  verdict,  any  costs  whatever,  but  that  he 
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shall  tax  to  the  plaintiff  his  full  costs  in  respect  of  the* 
demurrer  and  the  judgment  thereon,  and  that  the  judgment 
roll  and  writ  of  fieri  facias  be  amended  according  to  the 
result  of  such  taxation,  and  as  the  defendant  has  not  alto- 
gether succeeded  in  his  application,  the  order  will  go  without 
costs. 

Order  accordingly. 


Cameron1  et  al.  v.  Murphy. 

Ejectment — Letting  in  landlord  to  dejend . 

One  Casselman  claiming  under  a Sheriffs  sale,  recovered  possession  by 
ejectment  of  the  land  in  dispute  against  defendant,  who  had  been 
his  tenant  at  will  since  the  purchase  at  Sheriff’s  sale,  and,  on  the 
"20th  of  July,  1866,  turned  him  out  of  possession  ; but  the  premises 
were  left  vacant.  On  the  29tli  of  March,  1866,  plaintiff  commenced 
the  present  action  of  ejectment  against  defendant,  and  on  the  8th  of 
June,  1867,  was  put  in  possession  under  a writ  in  this  suit.  Cassel- 
man then  applied  to  set  aside  this  judgment,  and  be  let  in  to  defend 
as  landlord,  but, 

‘Held,  that  he  must  be  left  to  his  ordinary  remedy  by  ejectment. 

[Chambers,  September  13,  1867.] 

This  was  an  action  of  ejectment  commenced  on  the  29th  of 
March,  1866.  Interlocutory  judgment  for  default  of  appear- 
ance was  signed  on  the  7th  of  March  last.  A writ  of  posses- 
sion was  issued  and  the  plaintiffs  were  put  in  possession  on 
ithe  8th  of  J une  last. 

On  the  10th  of  August,  1867,  one  Casselman  applied  to  set 
aside  this  judgment,  and  to  be  allowed  to  defend  the  action 
as  landlord  of  defendant  Murphy.  He  swore  that  Murphy 
gave  him  no  notice  of  this  action,  and  that  he  did  not  know 
of  it  till  the  second  week  of  J uly  last ; that  he  purchased 
Murphy’s  interest  in  the  land  some  years  ago,  at  Sheriff’s  sale, 
and  that  Murphy  then  became  his  tenant  at  will,  and  was  in 
possession  as  such  about  five  years.  He  then  brought  eject- 
ment, and  on  the  20th  of  July,  1866,  was  put  in  possession 
by  the  Sheriff,  and  Murphy  removed,  but  as  lie  had  no  use 
for  the  land,  he  left  the  possession  vacant. 
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Nearly  a year  affcer,  the  plaintiffs  were  put  in  possession  in 
the  suit  they  had  brought  against  Murphy,  commenced  a few 
days  after  Casselman’s  suit. 

It  appeared  that  when  Casselman  sued  out  process,  on  the 
23rd  of  March,  1866,  he  did  not  claim  title  as  Murphy’s 
landlord,  but,  according  to  the  notice  on  the  writ,  as  pur- 
chaser under  the  Sheriff's  sale  on  the  judgment  against 
Murphy. 

It  appeared  from  the  affidavits  that  when  the  plaintiffs  ’ writ 
was  served  on  Murphy,  he  had  previously  been  served  with 
ejectment  process  at  Casselman’s  suit,  wherein  title  was  claim- 
ed, not  on  any  relation  of  landlord  and  tenant,  but  on  a 
wholly  different  ground.  Casselman  then  recovered  judgment, 
and  ejected  Murphy  in  July,  1866,  and  left  the  land  vacant, 
and  so  it  remained  for  eleven  months.  During  all  that  time, 
Casselman  was  neither  personally  or  by  tenant  in  actual  pos- 
session, and  if  the  plaintiff  or  a stranger  had  entered  on  the 
vacant  land,  he  would  have  been  driven  to  h:s  ejectment. 
Murphy  had  apparently  not  been  heard  of  since  his  removal 
from  the  land  in  1866. 

O'Brien , shewed  cause. 

Beaty , contra. 

Hagarty,  J. — I am  of  opinion,  that  on  the  facts  in  this 
case  it  is  impossible  for  me  to  allow  Casselman  to  interfere 
now  and  defend  the  suit.  To  do  so,  it  would  be  necessary  to 
remove  the  plaintiffs  from  the  possession  obtained  by  them 
in  due  course  of  law.  The  whole  difficulty  has  apparent- 
ly arisen  from  Casselman’s  own  neglect  in  leaving  the 
premises  vacant  for  nearly  a year,  after  lie  had  ejected 
Murphy. 

Were  it  necessary  to  enter  further  into  the  peculiar  facts 
of  the  case,  I might  mention  that  notice  of  the  pendency  of 
this  action  against  Murphy  is  positively  sworn  to,  as  given 
more  than  a year  before  judgment  was  signed,  notwithstand- 
ing his  denial  thereof  in  his  affidavit. 

The  only  reason  for  allowing  a landlord  to  appear  and 
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defend,  is  to  prevent  recovery  of  a judgment  and  possession 
in  an  action  originally  brought  against  his  tenant.  When  the 
landlord  is  at  the  same  moment  seeking  to  eject  the  man  he 
now  alleges  was  his  tenant,  turns  him  out,  and  takes  posses- 
sion himself,  I hardly  see  why  the  privilege  should  be  longer 
claimed.  Had  he  chosen  to  continue  in  possession,  could  the 
plaintiffs  have  removed  him  on  a writ  founded  on  a judgment 
against  Murphy  ? By  abandoning  the  premises  for  a year, 
he  left  it  open  to  all  the  world  to  enter  and  take  possession, 
and  in  such  case,  I think,  as  against  these  plaintiffs,  equally 
as  against  a stranger,  he  must  be  left  to  his  ordinary  remedy 
by  ejectment. 

I think  the  summons  must  be  discharged  with  costs. 

Summons  discharged  with  costs. 


McGuffin  v.  Cline. 

Setting  aside  order  for  arrest  made  by  County  Court  Judge — Grounds  for 
interference — Waiver — Order  for  too  great  an  amount. 

There  is  a broad  distinction,  on  an  application  to  set  aside  an  order  for 
an  arrest,  between  an  order  based  on  affidavits  deficient  in  statutable 
requirements,  and  those  containing  statements  from  which  different 
conclusions  might  fairly  be  drawn  by  different  Judges. 

In  a case  coming  under  the  latter  head,  a Judge  in  Chambers  declined 
to  set  aside  an  order  for  arrest  by  a County  Court  Judge  of  compe- 
tent authority,  preferring  to  leave  it  to  the  full  Court. 

Nor  would  he  interfere,  the  evidence  being  conflicting,  on  the  ground 
that  it  was  not  the  intention  of  defendant  to  leave  the  country. 

But  as  the  order  was  granted  for  a sum  greater  than  that  warranted 
by  the  allegation  in  the  affidavit,  the  amount  for  which  the  defend- 
ant was  held  to  bail  was  directed  to  be  reduced  to  the  correct  sum, 
without  setting  aside  the  order. 

The  defendant  does  not,  by  putting  in  special  bail,  waive  objections 
not  of  a technical  nature. 

[Chambers,  September  13,  1865.] 

On  the  25th  June,  1867,  the  defendant  was  arrested  on  a 
capias  ad  respondendum  iov  $700.  The  writ  was  obtained 
on  an  order  of  the  County  Judge  of  Halton,  made  the  same 
day,  founded  on  an  affidavit  of  the  plaintiff,  setting  forth  a 
suit  and  a reference  to  arbitration,  and  an  award  by  the 
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arbitrator  directing  that  the  defendant  should  pay  plaintiff 
$500,  and  that  the  defendant  was  justly  indebted  to  the 
plaintiff  in  that  sum,  and  also  in  $80,  or  thereabouts,  for 
costs  of  reference  and  award,  also  directed  to  be  paid  to  him 
by  the  award. 

The  affidavit,  proceeded  to  state  the  grounds  on  which  the 
plaintiff  sought  to  shew  that  the  defendant  was  about  to  leave 
the  country,  &c. 

Defendant  was  arrested  on  the  same  day  on  the  writ,  for 
$700. 

On  2nd  J uly,  a summons  was  obtained ; in  Chambers,  with 
stay  of  proceedings,  to  set  aside  the  Judge’s  order  and  the  ar- 
rest, &c.,  on  the  grounds  that  the  affidavit  was  insufficient  ; 
that  the  reasons  assigned  for  the  plaintiff’s  belief  were  insuffi- 
cient, untrue,  and  unfounded,  &c.  ; that  no  copy  of  the  award 
was  served,  or  demand  made  ; that  the  order  was  for  $7 00, 
though  only  $580  was  sworn  to,  and  because  the  defendant 
was  about  to  quit  Canada,  &c.;  or  why  the  amount  for  which 
the  defendant  is  held  to  bail  should  not  be  reduced  to  $500. 

On  4th  July,  the  defendant’s  attorney  in  Milton,  in  ignor- 
ance of  the  issuing  of  the  summons  and  stay  of  proceedings, 
put  in  special  bail  for  the  defendant. 

Many  affidavits  were  filed  on  the  hearing,  on  either  side. 

Ferguson , shewed  cause. 

J.  B.  Read , contra. 

Hagarty,  J. — I at  once  say  that  I should  not  have  ordered 
the  defendant’s  arrest  on  such  an  affidavit  as  seems  to  have 
satisfied  the  County  Judge.  But  I have  several  times  had 
occasion  to  express  my  difficulty  in  assuming  the  right  to  re- 
view the  exercise  of  the  J udge’s  discretion  in  a matter  clearly 
within  his  jurisdiction. 

There  are  certain  facts  stated  to  support  the  plaintiff’s  asser- 
tion that  the  defendant  is  about  to  abscond.  They  do  not 
satisfy  my  mind  ; but  they  seem  to  have  satisfied  his  mind.  The 
Legislature  gave  him  full  power  to  form  an  opinion,  and  to  act 
thereon.  I expressed  this  doubt  in  Allman  et  ux  v.  Kernel, 
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3 Pr.  It.  110.  The  present  Chief  Justice  Draper,  says  in 
Terry  v.  Comstock , 6 U.  C.  L.  J.,  235,  that  if  pressed  to  over- 
rule such  a decision,  he  would  refer  the  matter  to  the  full 
Court.  In  the  same  volume  similar  doubts  are  expressed  by 
Richards,  C.  J.,  in  Swift  v.  Jones , lb.  63,  and  again  in  Palmer 
v.  Rogers , lb.  188,  and  Runciman  v.  Armstrong,  2 U.  C.  L. 
J.,  K S.,  165. 

In  Howland  v.  Rowe , within  the  last  twelve  or  eighteen 
months,  I had  occasion  to  consider  and  review  some  of  the 
cases  on  this  subject,  but  the  written  judgment  which  I de- 
livered was  mislaid  in  Chambers.  I there  arrived  at  the  con- 
clusion that  when  a Judge’s  order  had  been  obtained  on  affi- 
davits clearly  omitting  certain  material  statutable  require- 
ments (under  the  Absconding  Debtors  ’ Act),  another  J udge 
could  properly,  set  it  aside.  The  order  made  was  moved 
against  in  term,  but  without  success,  25  U.  C.  It.  467. 

In  Demill  v.  Easterbrook , 10  U.  C.  L.  J.  246.  Mr.  Justice 
A.  Wilson  seemed  to  consider  that  one  Judge  might  review 
the  conclusions  arrived  at  by  a brother  Judge,  but  he  did  not 
set  aside  the  order. 

I draw  a broad  distinction  between  the  case  of  an  order 
based  on  affidavits  clearly  deficient  in  certain  statutable  re- 
quirements and  those  which  state  facts  from  which  differently 
constituted  minds  may  in  good  faith  draw  different  conclu- 
sions. I think  I should  wait  the  positive  judgment  of  a Court- 
in  Banc  before  taking  on  myself  to  set  aside  a Judge’s  order 
merely  because  the  statements  on  which  it  was  granted  failed 
to  bring  my  mind  to  the  same  conclusion  as  that  of  my  fellow 
J udge. 

But  the  order  before  me  seems  open  to  the  objection  that- 
it  is  granted  for  a sum  far  greater  than  is  warranted  by  the 
allegation  in  the  affidavits.  These  affidavits  only  pretend  to- 
charge  a debt  of  $500  ; and  the  $80,  being  for  costs,  ought 
not  to  have  formed  part  of  the  sum  for  which  defendant  was 
held  to  bail.  I cannot  understand  on  what  idea  the  order  is- 
sued, or  the  writ  was  marked  for  $700.  It  is  certainly  wrong; 
for  the  excess  above  $500. 

The  earlier  cases  would  seem  to  warrant  a literal  setting;' 
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aside  of  the  arrest  on  such  an  objection.  But  in  Cunliffe  v- 
Mccltass,  7 C.  B.  701,  the  Court  points  out  the  difference- 
under  the  new  law,  that  “ the  arrest  now  takes  placer 
not  by  force  of  the  affidavit  stating  the  amount  of  the  debt, 
but  for  such  amount  as  the  Judge  in  his  direction  may  think 
fit  ; such  direction,  of  course,  to  be  exercised,  not  arbitrarily,, 
but  according  to  the  practice  of  the  Court. ” There  the 
Judge  ordered  that  a capias  should  issue  for  <£1050,  the  sum 
alleged  in  the  affidavit  to  be  due  for  principal  on  certain 
•bills  of  exchange  set  out,  and  the  defendant  was  arrested 
therefor.  It  was  found  that  as  to  one  <pf  the  bills,  a good 
cause  of  action  was  not  stated  in  the  affidavit.  Defendant 
applied  to  the  same  Judge  (Patteson)  to  be  discharged  front' 
custody,  not  to  set  aside  the  order.  The  J udge  refused  so  to 
do,  but  made  an  order  reducing  the  amount  for  which  the 
defendant  should  be  held  to  bail  to  £550,  thinking  that 
amount  to  be  clearly  due. 

The  Court,  after  full  argument,  refused  to  set  aside  either 
order,  Wilde,  C.  J.,  saying,  “ That  the  Judge  had  the 
authority  to  make  the  order  to  the  extent  of  £550  is  con- 
ceded ; the  real  objection  is  that  he  erroneously  exercised  his; 
discretion  by  ordering  the  capias  to  issue  for  £1050:  We,, 

therefore,  cannot  set  aside  the  order  altogether.  It  was  ad- 
mitted on  argument  that  the  authorities  show  that  the  circum- 
stances of  a defendant  being  arrested  for  too  large  an  amount 
affords  no  grounds  for  his  discharge,  if  the  affidavit  warrants 
the  arrest  to  a certain  extent.”  All  the  previous  cases  are- 
reviewed  in  this  judgment. 

It  is  also  sought  to  be  shewn  by  affidavits  of  the  defendant 
and  others,  that  as  a matter  of  fact  he  did  not  intend  to  leave 
the  country.  This  is  met  by  affidavits  on  the  plaintiff's  pady 
which  shew  that  others  beside  the  plaintiff  believe  that  such 
was  the  defendant’s  real  intention. 

I do  not  feel  warranted  in  acting  on  this  part  of  the  appli- 
cation, on  the  conflicting  evidence. 

It  is  objected  by  the  plaintiff  that  the  defendant  has  waived’ 
objections  to  the  arrest  by  putting  in  special  bail.  It  seems; 
from  the  law  laid  down  in  X Ch.  Arch.  796  & 2 Lush.  Pr.  70-6„ 
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that  this  would  only  cure  a technical  objection,  and  not  sub- 
stantial defects.  It  is  pointed  out  that  the  powers  given  by 
the  Statute  to  a Court  or  Judge  to  interfere  is  at  “ any  time 
after  the  arrest.”  This  is  noticed  in  Bowers  et  al.  v.  Flower , 
3 Pr.  It.  68,  and  by  Coleridge,  J.,  in  Walker  v.  Lumb , 9 
Dowl.  131.  The  objection  here  is  certainly  more  than 
technical.* 


Kerr  v.  Waldie  et  al. 

Ejectment  against  landlord  and  tenant — Application  to  strike  out  name  of 

latter. 

JEn  an  action  against  a landlord  and  his  tenant,  the  latter  being  in  act- 
ual possession,  held,  though  with  much  doubt,  that  the  name  of  the 
tenant  might  be  struck  out  of  the  proceedings. 

Doubts  as  to  the  propriety  of  the  practice  laid  down  in  D'Arcy  v. 
White,  24  U.  C.  R.  570. 

[Chambers,  September  21,  1867.] 

This  was  a summons  calling  on  the  plaintiff  to  shew  cause 
why  the  names  of  all  the  defendants,  other  than  the  defen- 
dant Waldie,  should  not  be  struck  out. 

It  appeared  from  the  papers  filed  that  the  defendant  Wal- 
die was  landlady  of  the  premises  in  dispute, and  that  the  other 
defendants  were  her  tenants.  A consent  was  filed,  signed  by 
the  latter,  to  the  effect  that  they  consented  to  their  names 
being  struck  out  of  the  proceedings,  and  to  the  defendant 
Waldie  defending  the  possession  of  the  property  in  her  own 
right  as  landlady,  and  asserting  that  they  had  no  interest  in 
the  premises,  except  as  tenants.  The  tenants  were,  and  the 
landlady  was  not  in  actual  possession  of  the  premises. 

James  Paterson , shewed  cause.  There  is  no  authority  for 
this  application.  Sections  9 and  14  of  the  Ejectment  Act, 
Con.  Stats.  U.  C.  cap.  27,  do  not  apply  to  such  a case  as  this. 
The  usual  application,  and  all  that  the  statute  contemplates, 
is  to  allow  a landlord  to  come  in  and  defend  with  a tenant, 


•“*The  case  was  subsequently  compromised  by  the  parties. — Rep. 
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where  the  action  is  brought  against  the  tenant  alone.  But 
the  plaintiff  must  proceed  against  the  person  in  possession. 
If  he  do  not,  how  is  he  to  obtain  possession,  even  though  he 
recover  against  the  landlord  ? The  only  occasion  in  which  a 
defendant’s  name  can  be  struck  out,  is  where  he  is  not  in  pos- 
session of  the  property  and  has  no  interest  in  it  * and  here 
the  tenants  are  in  actual  possession  and  have  a direct  interest 
in  the  property. 

J.  A.  Boyd , contra.  As  to  the  right  of  a landlord  to  come 
in  to  defend,  see  Peebles  v.  Lottridge , 19  U.  C.  R.  628  ; and 
Jones  v.  Beaton , 26  U.  C.  R.  166. 

It  is  just  and  proper  that  the  landlord  alone  should  defend, 
for  otherwise,  in  case  of  a verdict  for  plaintiff,  even  if  the  ten- 
ants allowed  judgment  to  go  by  default,  they  would  be  liable 
for  costs  : D’Arcy  v.  White , 24  U.  G.  R.  570. 

Adam  Wilson,  J. — T am  not  satisfied  that  it  is  a proper 
practice  to  strike  out  the  name  of  the  tenant  of  land,  held  by 
the  tenant  in  actual  occupation,  merely  because  the  landlord 
or  some  one  else  who  is  interested  in  the  defence  has  been 
permitted  to  appear  and  defend  the  action. 

The  writ  is  to  be  directed  to  the  person  in  g>ossession  by 
name,  and  to  all  persons  entitled  to  defend  the  possession  of 
the  property  claimed,  and  I do  not  see  why  the  name  of  the 
person  in  possession  should  be  struck  out,  so  long  as  he  is  in 
possession. 

U nder  the  former  practice,  when  the  tenant  did  not  appear, 
and  the  landlord  was  permitted  to  defend  the  action,  a judg- 
ment was  signed  by  the  plaintiff  against  the  casual  ejector,  to 
enable  the  plaintiff  to  recover  the  possession,  in  case  he  suc- 
ceeded against  the  landlord  ; for  without  such  a judgment  the 
plaintiff  could  not  upon  an  execution  against  the  landlord  who 
was  not  in  possession,  turn  out  the  person  who  was  in  posses- 
sion. This  rule  prevailed  before  the  Statute  of  George  II. 
See  Fairclaim  v.  Bhamtitle,  3 Burr.  1290. 

I see  still  some  difficulty  in  enforcing  the  habere  facias 
against  some  one  who  is  not  upon  the  land,  or  it  may  be  even 
in  the  country,  by  turning  off  somebody  else,  not  appearing  to 
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have  the  least  connection  with  the  defendant.  And' I see  no 
objection  in  turning  off  those  actual  occupants  of  the  land  by 
name,  who  were  such  occupants  when  the'  suit  was  commenced, 
and  who  were  rightly  made  defendants. 

Mr.  Boyd  has  referred  to  two  cases  which  sanction  this 
practice,  Jones  v.  Seaton , 26  U.  C.  R.  166  ; and  Peebles 
v.  Lottridge , 19  U.  C.  R.  628.  And  the  case  of  D’Arcy 
v.  White , 24  U.  C.  R.  570,  deciding  that  tenants  whose-, 
names  remain  as  defendants  on  the  record,  although  judg- 
ment by  default  has  been  given  against  them  for  not  appear- 
ing, are  liable  for  the  whole  costs  of  the  action  occasioned 
by  the  defence  of  the  person  who  has  been- admitted  to  defend, 
shows  that  there  must  either  be  some  serious  deficiency  in  the 
law  or  some  defect  in  the  practice  ; and  therefore,  though, 
with  great  distrust  as  to  my  power  in  such  a case  as  the 
present,  I will  make  the  order  as  applied  for. 

The  14th  section  of  the  Ejectment  Act  is  just  the  converse 
of  this  case,  and  is,  I think,  opposed  to  the  practice  which 
has  been  referred  to  : a practice  assuming  to  be  sanctioned, 
by  the  old  law,  when  there  was  a special  means  of  carrying 
it  effectually  through,  but  not  at  all  provided  for  by  the 
present  mode  of  proceeding. 

Order  to  strike  out  names  of  tenants  upon 
payment  of  costs  of  the  application . 
Other  costs  against  tenants  to  be  costs- 
in  the  cause  against  the  landlady, ... 
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Reid  et  al.  y.  Drake. 

Charging  defendant  in  execution — Vacation  not  part  of  preceding  term  for 
that  purpose — County  Judge  declining  to  act — Rigid  of  defendant  to  a 
discharge  on  habeas  corpus. 

The  vacation  succeeding  a term  is  not  to  be  considered,  for  the  pur- 
pose of  charging  a defendant  in  execution,  as  a part  of  the  preceding- 
term. 

The  same  rule  governs  in  this  respect  in  County  Courts  as  in  the 
Superior  Courts. 

.A  Deputy  Judge  of  a County  Court  declined,  on  the  ground  that  he 
was  the  partner  of  the  plaintiff’s  attorney,  to  entertain  an  applica- 
tion by  the  defendant  for  a supersedeas  because  he  had  not  been 
‘‘charged  in  execution  within  the  term  next  after  judgment.”  Held, 
that  the  defendant  was  entitled  to  be  discharged  from  custody  under 
a writ  of  habeas  corpus. 

[Chambers,  September  28,  18G7.  ] 

Upon  the  application  of  the  defendant,  and  upon  reading 
his  petition  and  affidavit,  a copy  of  a writ  of  capias  ad  re- 
spondendum issued  from  the  County  Court  of  Grey,  upon 
which  the  defendant  was  arrested,  and  a certificate  of  the 
Sheriff  of  the  County  of  Bruce,  by  whom  he  was  arrested,  as 
to  the  cause  of  his  detention,  the  defendant  obtained  a writ 
of  habeas  corpus. 

The  facts  were  set  out  in  the  petition  of  the  defendant 
which  was  as  follows  ; 

1.  “ That  the  defendant  was,  on  the  28th  of  February  last, 
arrested  under  and  by  virtue  of  a writ  of  capias  issued  from 
the  County  Court  of  the  County  of  Grey,  at  the  suit  of  Calvin 
Pomeroy  Reid  and  Charles  Brown,  and  is  still  a prisoner  in 
the  close  custody  of  the  said  Sheriff  under  the  said  writ. 

2.  That  the  said  Calvin  Pomeroy  Reid  and  Charles  Brown, 
after  said  arrest,  declared  in  their  said  action  against  the 
petitioner,  and  issue  was  joined  therein  on  the  29th  of  March 
last,  and  the  same  was  tried  at  the  County  Court  sittings,  at 
the  Town  of  Owen  Sound,  about  the  12th  of  June  last,  and 
a verdict  rendered  for  the  said  plaintiffs  for  the  sum  of  one 
hundred  and  six  dollars,  or  thereabouts. 

3.  That  the  petitioner  should  accordingly  (as  he  is  advised 
and  believes)  have  been  charged  in  execution  in  the  said 
action  by  the  plaintiffs  during  the  J uly  term  thereafter,  but 
they  have  failed  so  to  do,  and  have  not  yet  charged  the 
petitioner  in  execution. 
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4.  That  the  petitioner,  about  the  beginning  of  the  present 
month  of  August,  in  due  form  caused  application  to  be  made 
for  a supersedeas  in  the  said  action  to  Samuel  J.  Lane,  Esq., 
the  acting  J udge  of  the  said  County  of  Grey,  in  the  absence 
of  Henry  Macpherson,  Esq.,  the  Judge  of  the  said  Court, 
but  the  said  acting  Judge  declined  to  receive  the  said  appli- 
cation. 

5.  That  the  said  acting  Judge  is  the  partner  of  John  J. 
Stephens,  Esq.,  who  is  the  plaintiff’s  attorney,  and  owing  to 
his  being  so  interested  in  the  said  suit  (as  the  petitioner  is 
informed),  he  declined  to  entertain  the  said  application. 

6.  That  the  said  Judge,  Henry  Macpherson,  Esq.,  has  for 
some  time  past  been  absent  on  a trip  to  Europe,  and  will  not, 
as  the  petitioner  is  informed,  return  till  some  time  in  the 
month  of  December  next. 

7.  That  the  petitioner  was  arrested  in  the  said  action  on 
the  alleged  ground  that  he  was  about  to  quit  Canada  with 
intent  to  defraud  the  plaintiffs,  which  allegation  was  utterly 
unjust  and  unfounded,  and  the  petitioner  is  not  detained  in 
custody  for  any  other  cause  or  matter  whatsoever. 

8.  That  since  the  petitioner’s  arrest  he  has  duly  executed 
a deed  of  assignment,  for  the  benefit  of  his  creditors,  to  the 
official  assignee  of  the  said  County  of  Bruce,  under  and  in 
accordance  with  the  Insolvent  Act  of  1864. 

9.  That  the  petitioner  is  not  worth  the  sum  of  twenty 
dollars  over  and  above  his  necessary  wearing  apparel,  and, 
under  the  provisions  of  the  Indigent  Debtors’  Act,  would  be 
entitled  to  procure  his  discharge,  but  your  petitioner  verily 
believes  that  any  application  for  his  discharge  in  the  said 
action  would  (for  the  reasons  above  mentioned)  be  declined 
by  the  said  acting  Judge,  and  the  petitioner  is  thus  unable  to 
procure  relief  from  the  said  Court  during  the  absence  of  the 
said  Judge,  Henry  Macpherson,  Esq.” 

The  petition  then  prayed  that  a writ  of  habeas  corpus 
might  issue,  and  that  the  defendant  might  be  discharged  from 
custody. 

The  first  term  after  the  sittings  commenced  on  the  first  day 
of  July  last  and  ended  on  the  sixth  of  that  month,  and  the 
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the  defendant  had  not,  up  to  the  time  of  the  application,  been 
charged  in  execution. 

The  defendant  waived  his  right  to  be  present  upon  the  re- 
turn of  the  writ  of  habeas  corpus. 

Upon  the  writ  and  return  being  filed, 

Morphy , for  the  plaintiffs,  shewed  cause,  and  contended 
that  the  whole  of  the  vacation  succeeding  the  July  term 
was  to  be  considered  a part  of  that  term,  and  that  the 
plaintiff  had,  therefore,  until  the  5th  day  of  October,  inclu- 
sive, the  last  day  of  that  vacation,  within  which  to  charge 
the  defendant  in  execution,  citing  Curry  v.  Turner , 9 U.  CL 
L.  J.  211. 

, for  defendant,  cited  Brash  v.  Latta , 5 U.  C.  L.  J. 

226  ; Torrance  v.  Holden , 10  U.  C.  L.  J.  332  ; and  Har.  C* 

L.  P.  A.  673. 

Adam  Wilson,  J. — The  question  is  whether  the  vacation 
is,  for  the  purpose  of  charging  the  defendant  in  execution, 
to  be  considered  a part  of  the  preceding  term  ? The  terms 
are  those  seasons  of  the  year  which  are  set  apart  for  the 
despatch  of  business  in  the  Superior  Courts  of  Common 
Law  : 3 Bl.  Com.  275  ; Tidd’s  Prac.  9 Ed.  105  ; and 
these  terms  have  certain  days  of  commencement  and  of 
termination.  The  other  seasons,  not  so  set  apart  for  the 
despatch  of  business  in  the  Superior  Courts  of  Law,  cannot 
be  within  the  terms. 

The  County  Courts  have,  by  ch.  15,  sec.  13,  of  the  Con- 
solidated Statutes  for  U.  C.,  “ four  terms  in  each  year,  to 
commence  respectively  on  the  first  Monday  in  January, 
April,  July,  and  October,  and  end  on  Saturday  of  the 
same  week.”  This  gives  the  extent  and  duration  of  the 
term  : all  other  periods  of  the  year  must  be  out  of  term.. 
The  18th  section  of  the  same  Act  declares  that  in  any  case 
not  expressly  provided  for  by  law,  the  practice  and  proceed- 
ings shall  be  regulated  by,  and  shall  conform  to,  the  practice 
of  the  Superior  Courts  of  Common  Law. 

There  is  no  express  provision  in  the  County  Courts  for 
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•charging  prisoners  in  execution,  and  therefore  the  practice 
and  proceedings  must  be  regulated  by  that  of  the  Queen’s 
Bench  and  Common  Pleas  ; and  the  rule  (Rule  99,  T.  T. 
1856)  which  prevails  in  these  Courts,  is  that  “ The  plaintiff 
shall  cause  the  defendant  to  be  charged  in  execution  within 
the  term  next  after  trial  or  judgment.” 

That  the  vacation  is  not  considered  as  a part  of  the  pre- 
ceding term  appears  by  the  following  cases  : 

In  the  case  of  a non  j?ros.  for  not  declaring,  which  may  be 
signed  after  the  end  of  the  term  next  after  the  appearance 
is  entered,  this  term  ends  with  the  actual  term  time,  and 
does  not  include  the  following  vacation,  2 Win.  Bl.  1242  ; 
Brandon  v.  Henry , 3 B.  & Al.  514  ; Foster  v.  Fryme,  8 M. 
AW.  634.  In  the  case  of  a term’s  notice  of  the  plaintiff’s 
intention  to  proceed  with  the  cause,  the  vacation  forms  no 
part  of  the  term,  Milbourne  v.  Kieon,  2 T.  R.  41. 

The  former  ruler  was,  that  the  defendant  should  be  charged 
in  execution  within  two  terms  inclusive  after  trial  or  judg- 
ment, of  which  the  term  in  or  after  which  the  trial  was  had 
should  be  reckoned  as  one.  If  a defendant  surrendered  in 
vacation  after  judgment,  the  vacation  was  reckoned  as  part 
of  the  previous  term,  and  the  defendant  was  supersedeable 
after  the  expiration  of  the  following  term,  excluding  the  sub- 
sequent vacation.  So  that  after  trial  or  judgment  the  plain- 
tiff had  only  to  the  end  of  the  following  term,  within  which 
to  charge  the  defendant,  Smith  v.  Jeffery s,  6 T.  R.  776  ; 
Borer  v.  Baker , 2 Dowl.  608  ; Baxter  v.  Bailey , 3 M.  & W. 
415  ; Thorn  v.  Leslie , 8 A.  & E.  195. 

The  rule  by  which  the  vacation  was  to  be  considered  part 
of  the  previous  term  was  held  to  be  done  away  with  by  the 
pleading  rules,  which  had  the  effect  of  an  act  of  Parliament, 
•and  which  declared  that  judgments  should  have  no  relation 
backward,  and  the  plaintiff  was  held  to  be  entitled  to  two  full 
terms  after  the  judgment  had  been  signed,  Colbron  v.  Hall , 
5 Dowl.  534.  It  was  no  doubt  to  meet  , the  change  uninten- 
tionally effected  by  the  pleading  rules,  that  the  present  rule 
was  framed,  which  virtually  restores  the  former  one,  by  de- 
claring that  the  defendant  shall  be  charged  in  execution 
within  the  term  next  after  trial  or  judgment. 
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I have  no  doubt,  then,  that  the  term  next  after  the  trial  or 
judgment  e^ires  with  the  term  time  or  the  period  in  and  for 
which  the  Court  sits,  and  that  it  does  not  include  with  it  the 
"following  vacation.  As  the  plaintiff  has  not  conformed  to 
this  rule,  the  defendant  is  entitled  to  his  supersedeas. 

The  other  point  is,  whether  the  defendant  is  pursuing  the 
jiroper  course,  by  suing  out  a habeas  corpus  under  the  circum- 
stances stated  in  his  petition. 

The  Deputy  Judge  should,  in  my  opinion,  have  granted 
the  application.  It  is  a serious  matter  to  detain  a person  in 
custody  illegally.  I had  some  doubt  whether  the  defendant 
Jhmd  presented  a sufficient  case  to  justify  my  interference 
with  the  proceedings  of  the  County  Court.  I am  not  alto- 
gether satisfied  that  such  a case  has  been  made,  but  on  an 
occasion  like  the  present,  I feel  I should  give  the  advantage 
of  the  doubt  to  the  prisoner.  In  Ex  parte  James,  3 Jur.  538, 
•Sir  John  Cross  said,  “ when  the  liberty  of  the  subject  is  in 
♦psestion,  the  Court  is  not  generally  scrupulous.’7 

I shall  therefore  order  that  he  be  discharged  from  custody 
m this  cause. 


Neil  v.  McMillan. 

EtxKarlng  judgment  mine  ■pro  tunc — Delay,  when  arising  from  act  of  Court 

— Excuse. 

Verdict  for  plaintiff  on  the  22nd  March,  I860.  In  the  Easter  Term 
following,  rule  nisi  for  new  trial,  enlarged  till  Trinity  Term,  and 
judgment  given  on  the  24th  of  September.  Plaintiff  died  on  the 
:26th  of  June.  On  the  4th  of  October  taxation  of  costs  commenced, 
Srafc  not  concluded,  as  the  Master  refused  to  tax  full  costs  without 
certificate.  In  November  application  was  made  for  certificate  ; not 
heard,  however,  till  February,  1867,  owing  to  the  Judge  who  tried 
Khe  case  refusing  to  hear  it  until  he  should  .sit  in  Chambers,  and 
upon  notice  to  opposite  party.  In  April  following,  application  was 
s»ade  for  leave  to  enter  judgment  nunc  pro  tunc , but  refused,  as 
■administration  not  taken  out,  which  was  done  in  August  following, 
sumI  on  the  24th  of  August  the  present  application  was  made  to  enter 
judgment  nunc  pro  tunc,  and  to  enter  a suggestion  of  plaintiff’s 
death,  and  that  one  Cross  (who  became  assignee  of  the  verdict  in 
April,  1866,)  had  been  appointed  administrator. 

IWd,  that  the  application  must  be  refused,  as  the  delay  had  been  too 
gpsat. 

[Chambers,  September  30th,  1867.,] 

On  the  24th  of  August  last,  a summons  was  obtained  on 
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behalf  of  James  Fletcher  Cross,  administrator  of  the  estate 
of  the  plaintiff  calling  upon  the  defendant*  his  attorney.  or 
agent,  to  shew  cause  why  judgment  herein  should,  not-  be 
entered nnne.  pro  tune,  and  why  said  Cross  should  not  be  at. 
liberty  to  enter  a suggestion  pursuant  to  the  G.  L.  P.  Act, 
of  the  death  of  the  said  James  Neil,  the  plaintiff  herein,  and 
that  the  said  Cross  is  the  administrator  of  his  personal  estate 
and  effects. 

The  verdict  in  this  case  was  rendered  on  the  22nd  of 
March,  1866.  In  May  following,  during  Easter  Term,  the 
defendant  obtained  a rule  nisi  for  a new  trial  or  nonsuits 
This  rule  was  enlarged  till  Trinity  Term  following. 

The  plaintiff  died  on  or  about  the  26th  of  June. 

Judgment  was  given  on  the  rule  on  the  24th  of  • September, 
as  of  Trinity  Term. 

On  or  about  the  4th  of  October,  notice  of  taxation  of  eoei* 
was  given  to  the  defendant’s  attorney,  on  which  he  attended  : 
and  on  the  Master  refusing  to  allow  full  costs  without  a-  cer- 
tificate, the  taxation  stood  over  by  consent  till  the  certificate 
could  be  obtained. 

After  this,  and  before  the  first  week  in  November,  the 
plaintiff’s  attorney  applied  to  the  Chief  Justice  of  the  Com- 
mon Pleas,  who  tried  the  cause,  for  a certificate  for  full  costs  : 
but  he  refused  to  entertain  the  application,  until  notice  had 
been  given  to  the  defendant’s  attorney  to  attend  before  him, 
and  until  he  should  sit  in  Chambers. 

The  Chief  Justice  did  not  sit  in  Chambers  till  the  end  of-' 
January,  1867,  when  notice  was  given  to  the  defendant’s 
attorney  to  attend  before  him,  and,  on  or  about  the  first  week 
of  February,  a certificate  was  given  for  full  costs,  by  the  Chief 
Justice. 

In  April,  1867,  an  application  was  made  in  Chambers  for 
leave  to  enter  judgment  pro  tunc , which  was  refused, 

because  no  administration  had  been  taken  out  to  the  plaintiffs 
estate. 

Measures  were  immediately  taken  for  that  purpose,  and 
administration  was  granted  to  the  plaintiff’s  attorney,  Mr- 
Cross,  in  August,  1867. 


NEIL  V.  m’mILLAN. 


14  T 

Mr.  Cross  stated  that  he  became  the  assignee  of  the  verdict 
in  April,  1866,  (the  consideration  for  this,  as  stated  in  the 
copy  of  the  assignment,  being  five  dollars  paid  to  the  plaintiff), 
and  that  lie  was  the  person  solely  entitled  to  the  verdict,  and 
to  the  costs  of  the  suit. 

J.  B:  Bead  shewed  cause. 

Adam  Wilson,  J.-— The  judgment  should  have  been 
entered  within  two  terms  after  the  verdict.  When  that  time 
has  elapsed,  and  the  delay  has  arisen  from  the  act  of  the 
Court,  leave  wilt  be  given  to  enter  judgment  nunc  pro  tunc. 

There  was  a good  excuse  for  not  proceeding  till  the  defen- 
dant’s rule  nisi  was  disposed  on  the  24th  of  September. 

I am  not  quite  sure  that  the  reason  for  the  delay  from  that 
time  till  the'  Chief  Justice  gave  his  certificate  in  February 
afterwards,  affords  a sufficient  excuse  for  not  proceeding  to 
enter  judgment  by  applying  for  leave  to  enter  it  nunc  pro 
tunc  ; but  giving  the  applicant  the  benefit  of  that  period,  there 
is  the  further  period  of  delay,  from  February  till  April,  when 
application  was  made  for  leave  to  enter  judgment.  This  was 
refused,  because  no  personal  representative  had  been  appoint- 
ed to  the  plaintiff’s  estate. 

The  next  application  for  leave  to  enter  judgment  was 
made  on  the  24th  of  August  last. 

I fear  there  is  too  much  delay  from  February  till  August, , 
to  justify  me  in  making  the  order  to  enter  judgment. 

If  the  delay  arose  from  the  want  of  administration,  that 
lias  been  held  to  be  no  excuse,  even  although  such  delay  had 
been  occasioned  by  the  defendant  filing  a caveat.  Freeman  v.. 
Tranah  or  Tranche  12  C.  B.  406  ; 21  L.  J.  C.  P.  214. 

I must  discharge  the  summons,  ami  leave  the  party  to  re- 
new his  motion  in  the  next  term. 

Summons  discharged. 
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Heaton  v.  Cornwall. 

Certiorari  by  plaintiff— Replevin. 

Where,  in  an  action  of  replevin  in  a County  Court,  the  plaintiff  shew- 
ed clearly  that  he  had  reason  to  believe  that  the  title  to  land  would 
be  brought  in  question  by  the  defendant,  a writ  of  certiorari  was 
granted  to  remove  the  cause  to  the  Queen’s  Bench., 

Kerr  obtained  a summons  calling  on  the  defendant  to  shew 
' cause  why  a certiorari  should  not  issue  to  the  J udge  of  the 
County  Court  of  the  County  of  Essex,  to  return  into  the 
Queen’s  Bench  the  record  and  proceedings  pending  in  the 
County  Court  between  the  parties. 

Duggan  shewed  cause  and  contended  the  plaintiff  could 
not,  by  the  rules  or  practice  of  the  Court,  remove  his  own 
cause. 

Kerr,  contra,  1.  The  ground  upon  which  a certiorari 
has  been  refused  at  the  instance  of  the  plaintiff’  is  that  the 
Court  has  no  power  to  compel  the  defendant  to  appear,  and 
v the  plaintiff  cannot  therefore  proceed.  A plaintiff  in  replevin 
is  not  prejudiced  by  this,  foi*  he  has  the  goods,  and  the  defen- 
dant must  appear  if  he  desires  liis  rights  determined. 

2.  This  is  a question  which  first  arises  in  the  plea,  and  it 
may  be  that  the  County  Court  will  have  jurisdiction.  When 
the  action  was  commenced,  the  plaintiff’ had  no  means  of 
knowing  that  this  defence  would  be  raised.  He  referred  to 
Meyers  v.  Raker,  20  U.  C.  R.  10,  and  Burns  v.  Kelly  (not  re- 
ported). 

Adam  Wilson,  J. — The  case  of  Burns  v.  Kelly  was 
as  follows  : The  declaration  was  trespass,  quare  fregit 

the  plaintiff's  house  held  by  him  under  an  indenture  of 
demise  from  the  defendant.  The  pleas  were  : — 1.  Net 
guilty.  2.  Not  the  house  of  the  plaintiff.  3.  Leave  and 
license.  • 

The  defendant  in  that  case  did  not  attach  to  his  pleas  an 
affidavit  that  the  second,  plea  was  not  pleaded  vexatiously  or 
for  the  purpose  of  ousting  the  County  Court  of  jurisdiction* 
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but,  on  an  application  by  the  plaintiff  to  strike  out  the  plea 
for  that  cause,  the  Judge  of  the  County  Court  allowed  the 
affidavit  to  be  then  attached.  The  plaintiff  thereupon 

applied  to  a J udge  of  one  of  the  Superior  Courts  and  an 

■ - ' 

order  was  made  for  the  allowance  of  the  writ.  But  as  the 
plaintiff  could  not  compel  the  defendant  to  appear  to  the 
cause,  when  so  removed,  he  had  to  abandon  the  writ. 

In  the  present  case  the  plaintiff  declared  in  replevin  in  the 
Court  below  for  the  taking  by  the  defendant  of  5,000  red 
oak  staves  on  part  of  lot  number  4,  in  the  4th  concession  of 
the  township  of  Colchester,  and  the  defendant  pleaded  that 
the  property  in  the  declaration  mentioned  was  the  property 
of  the  defendant  Cornwall,  and  not  of  the  plaintiff,  upon 
which  plea  issue  is  j oined. 

The  plaintiff  states  that  no  affidavit  of  the  nature  before 
mentioned  has  been  attached  to  the  plea,  and  that  he  appre- 
hends and  believes  the  question  of  title  to  the  land  on  which 
the  staves  were  cut  will  be  raised  at  the  trial,  as  he  has 
been  informed  by  the  defendant’s  counsel. 

The  plea  in  denial  of  the  staves  being  the  property  of  the 
plaintiff,  does  not  directly  or  necessarily  raise  the  question 
'-of  title  to  the  land  from  which  the  staves  were  taken,  for 
even  in  trespass  to  the  realty  the  plea  of  not  possessed 
does  not  necessarily  raise  the  question  of  title  to  the  land  ; 
it  may  raise  the  question  of  possession  only,  or  it  may  raise 
the  question  of  title  and  ownership  ; that  depends  on  the 
course  which  the  defendant  pursues  at  the  trial  : Latham  v. 
Spedding , 17  Q.  B.  440. 

It  cannot  be  said  then  that  the  present  plea  required  any 
affidavit  to  enable  it  to  be  filed,  or  to  permit  it  to  remain  on 
the  file  of  the  Court.  And  yet  it  may  be  that  the  matter  of 
title  to  the  land  will  be  directly  brought  in  issue  by  the  de- 
fendant on  the  trial.  What  course  the  learned  Judge  of 
the  County  Court  may  adopt  in  such  a case,  I cannot  say, 
I see,  as  the  pleadings  now  stand,  that  there  is  a difficulty,  or  a 
reasonable  ground  for  the  plaintiff  to  apprehend  that  there  will 
be  a difficulty,  and  he  certainly  does  state  the  apprehension 
very  plainly  in  the  affidavit  he  has  filed,  sufficient  to  induce  me 
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to  grant  him  the  writ  which  he  asks  for,  if  I have  the  power 
to  clo  so. 

As  to  the  power  of  the  J udge  to  remove  the  cause,  I shall 
not  too  closely  examine  it  at  present.  It  will  be  better  to  fol- 
low the  precedent  of  the  Chief  J ustice  which  has  been  referred 
to,  and  to  grant  the  writ  and  leave  the  party  disputing  it  to 
any  remedy  he  may  wish  to  take  against  it.  I have  not 
satisfied  myself  as  to  the  jurisdiction  which  I now  exercise, 
nor  have  I any  settled  opinion  the  other  way.  / 

When  this  cause  is  removed,  it  is  likely  the  plaintiff  will 
have  a compulsory  power  over  the  defendants  to  appeal'  to 
the  cause,  because  the  plaintiff  is  now,  and  will  continue 
until  the  trial  at  any  rate,  in  possession  of  the  property  in 
litigation,  and  the  sooner  this  can  be  put  an  end  to  by  the 
defendant,  the  better  for  himself ; if  he  really  claims  the 
property,  it  will  be  as  much  his  interest  to  expedite  this 
action  of  replevin,  as  it  would  be  his  interest  to  retard  an- 
other kind  of  action. 


Dkvlin  v.  Moylan. 

Pleading  several  matters — Libel — Fair  comment  on  public  acts. 

The  alleged  libel  purported  to  be  founded  on  information  given  to  the 
defendant  by  “ a resident  of  this  city,  yesterday”  (meaning  the  day 
before  the  publication).  One  of  the  pleas  sought  to  be  pleaded,  al- 
leged that  the  gravamen  of  the  charge  was  matter  of  “public  notori- 
ety and  discussion,”  and  that  the  words  used  were  a fair  comment, 
&c. , and  made  other  statements  which,  it  was  alleged,  would  enable 
defendant  to  introduce  evidence  of  irrelevant  matters. 

Held,  that  a general  plea  that  the  publication  was  a . fair  bona  fide  com- 
ment, &e.,  might  be  pleaded,  but  that  the  plea  as  now  framed,  and 
set  out  below,  was  inconsistent  with  the  words  used  in  the  al- 
leged libel  and  could  not  be  allowed. 

[Chambers,  September  30,  1867.  ] 

This  was  an  action  for  an  alleged  libel  in  The  Canadian 
Freeman.  The  words  complained  of  were  as  follows  ; — 

M 1844 — What  became  of  the  repeal  rent  ? An  old  re- 
pealer, a resident  of  this  city,  informed  us  yesterday,  that  in 
1844,  Mr.  Barney  Devlin  was  the  recipient  of  a considerable 
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sum  subscribed  towards  the  cause  of  repeal,  that  did  not  reach 
the  Conciliation  Hall.  Could  not  Mr.  Hanly  or  Mr.  Brennan 
or  some  of  the  old  residents  of  Montreal  West,  ask  Barney 
-for  some  information  on  this  important  point  ; by  all  means 
let  there  be  light  thrown  on  the  repeal  rent/’ 

The  defendant  proposed  to  plead,  with  others,  the  following 
plea  : — 

“ That  before  and  at  the  time  of  the  publication  of  the 
alleged  words,  the  defendant  was  a candidate  for  the  repre- 
sentation of  the  Western  Electoral  Division  of  the  City  of 
Montreal,  in  the  House  of  Commons  of  Canada  ; that  during 
his  candidature,  questions  arose  and  were  publicly  discussed 
as  to  certain  contributions  of  moneys  which  the  defendant 
had  received  in  the  year  1844,  in  the  public  capacity  of 
Treasurer,  to  promote  the  repeal  of  the  union  between  Great 
Britain  and  Ireland,  and  which  it  was  publicly  alleged  had 
not  been  paid  over  for  that  purpose  ; that  said  questions  as 
to  the  receipt  and  disposition  of  such  money  were  matters  of 
-public  notoriety  and  discussion,  and  were  and  are  matters 
which  it  was  lawful,  fit  and  proper  to  discuss  in  reference  to 
the  defendant’s  said  candidature,  and  the  alleged  libel  was 
and  is  a fair  comment  in  a public  newspaper  of  the  public 
acts  and  conduct  of  the  defendant  ; and  the  said  words  were 
published  by  the  defendant,  believing  the  same  to  be  true, 
arid  without  any  malice.  ” 

McKenzie , Q.  C.,  opposed  the  allowance  of  the  plea,  be- 
cause it  would  enable  the  defendant  improperly  to  introduce 
evidence  of  many  irrelevant  matters,  and  contended  tliat  the 
plea,  if  allowed  at  all,  should  be  simply,  that  the  publication 
was  a fair  comment  upon  the  plaintiffs  conduct  and  proceed- 
ings— He  Teferred  to  Lucan  v.  Smith , 1 H.  & N.  481,  as  ex- 
pressly in  point,  Bullen  & Leake,  611,  and  notes;  Paris  v. 
Levy , 9 C.  B.  N.  S.  342  ; Lewis  v.  Levy,  E.  B.  & E.  537, 
27  L.  J.  Q.  B.  282  ; Campbell  v.  Spottiswoode,  3 B.  & S. 
769  ; O'Brien  v.  Clement,  3 D.  & L.  679  ; Cook  on  Defama- 
tion, 100. 

Robert  A.  Harrison , supported  the  summons,  citing 
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Turnbull  v.  Bird , 2 F.  <k  F.  508-524  ; Paris  v.  Lcvy^ 
2 F.  <k  F.  71  ; Seymour  v.  Buttenvorth , 3 F.  & F.  372  ; 
Campbell  v.  Spottiswoode,  3 F.  & F.  421  ; Morrison  v. 
B etcher , 3 F.  <fc  F.  614  ; Hunter  v.  Sharpe , 4 F.  & F.  983  : 
Iledley  v.  Barloiv,  4 F.  & F.  224-230. 

Adam  Wilson,  J. — The  alleged  libel  purports  to  be 
founded  on  information  given  to  the  defendant  by  “an  old 
repealer,  a resident  of  Toronto,  yesterday,”  that  is,  the  day 
before  the  publication,  while  his  plea  professes  to  rest  the 
excuse  and  justification  for  the  publication  upon  the  fact  that 
the  matters  of  the  libel  were  the  subject  of  public  notoriety. 

These  do  not  seem  to  me  to  be  at  all  consistent  with  each 
other.  The  defendant  is  apparently  shifting  his  ground  from 
that  which  was  expressly  taken  at  the  time  of  the  publication  . 
That  which  he  learned  afterwards — assuming  that  lie  did 
so  learn  it  at  all — can,  in  the  nature  of  things,  be  no  excuse  or 
justification  for  what  he  did  before  he  did  learn  it. 

It  would  not  be  proper,  on  the  eve  of  the  trial,  to  make  any 
observations  not  strictly  called  for  by  the  nature  of  the  pre- 
sent application,  and  therefore  I say  nothing  more  on  the 
facts  submitted  to  me  ; but  for  the  reason  before  mentioned, 
as  well  as  on  the  ground  stated  in  the  case  of  Lucan  v.  Smith r 
I cannot  allow  the  plea  as  at  present  framed  ; but,  if  the 
defendant  choose  to  frame  it  as  a general  plea,  that  tbe- 
publication  was  a fair  and  bona  Jide  comment,  <fcc.,  I will 
allow  it  for  what  it  may  be  worth,  reserving  to  myself  full 
liberty  to  deal  with  the  plea  afterwards,  whether  upon  the 
trial  or  otherwise,  as  if  I had  not  made  the  order  for  its  al- 
lowance. 

In  an  action  of  this  kind,  the  defendant  should  be  allowed 
every  reasonable  opportunity  to  excuse  or  justify  his  conduct 
consistent  with  the  plaintiff’s  rights,  and  the  fair  and  conven- 
ient prosecution  of  the  action. 
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Re  Davidson. 

Insolvent  act — Allowance  of  appeal — Notice — Amendment. 

An  application  of  an  insolvent  for  a discharge  was  dismissed  by  the 
County  Judge  on  16th  September.  On  the  23rd  September  the  in- 
solvent gave  notice  of  an  intended  application  on  the  24th  September 
to  a Judge  at  Osgoode  Hall,  for  leave  to  appeal.  Held , that  this  notice 
was  clearly  insufficient,  but  on  the  authority  of  Re  Oiven,  12  Grant. 
446,  (which  was  however  doubted),  and  in  favor  of  the  liberty  of  a 
subject,  the  notice  was  amended. 

Quaere  as  to  the  materials  that  should  be  before  the  Judge  on  such  an 
application. 

[Chambers,  September  3,  1867.] 

The  Judge  of  the  County  Court  of  the  County  of  Went- 
worth, on  the  16  th  day  of  September  last,  made  an  order 
discharging  the  insolvent’s  application  to  be  relieved  from 
custody  on  a warrant  for  his  arrest  for  contempt  in  not  obey- 
ing an  order  of  the  J udge. 

Notice  of  appeal  was  served  on  the  20th  of  September,  to 
the  effect  that  an  application  would  be  made  to  a Judge  of 
one  of  the  Superior  Courts  of  Common  Law  at  Osgoode  Hall, 
on  the  23rd  day  of  the  same  month,  for  leave  to  appeal  against 
the  above  order. 

This  did  not  arrive  in  time,  and  another  notice  was  served 
on  the  23  rd  of  September,  that  a motion  would  be  made  be- 
fore a J udge  at  Osgoode  Hall  on  the  following  day. 

This  last  notice  was  relied  upon  as  the  effective  one  between 

the  parties. 

W.  Sidney  Smith , for  the  plaintiff,  objected  that  this 
notice  was  irregular,  inasmuch  as  one  clear  day’s  notice  had 
not  been  given  according  to  sec.  11,  sub-sec.  9 of  Insolvent 
Act  of  1864  ; that  the  eight  days  allowed  to  apply  to  appeal 
by  the  Act  of  1865,  sec.  15,  if  computed  from  the  service  on 
the  16th  September,  expired  on  the  24th,  and  then  the 
notice  should  have  been  served  on  the  22nd  for  the  24th, 
and  so  the  service  on  the  23rd  did  not  afford  the  creditor 
the  time  he  was  entitled  to,  after  notice  and  before  the  motion 
was  made  ; and  that  the  material  upon  which  the  appeal  was 
asked  was  insufficient.  He  cited  Re  Sharpe , 2 Chan.  Cham. 
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67  ; and  distinguished  Re  Owen , 12  Grant.  446,  3 U.  C.  L. 
J.  N.  S.  2:2 

Curran , for  defendant. 

Adam  Wilson,  J. — The  question  argued  before  me  was 
whether  the  petitioner  was  in  a position  to  entitle  him  to  the 
allowance  of  his  appeal  1 

By  the  Act  of  1865,  sec.  15,  the  right  of  appeal  is  given 
against  any  order  of  a Judge  made  upon  any  of  the  matters  or 
things  upon  which  he  is  authorized  to  adjudicate  or  to  make 
any  order  by  the  Acts  of  1864  or  1865,  and  the  period  for  ap- 
plying for  an  allowance  of  an  appeal  is,  by  the  act  of  1865, 
extended  to  eight  days — -which  period  is  by  sec.  7,  sub-sec.  3, 
of  the  Act  of  1864,  to  be  eight  days  “ from  the  day  on  which 
the  judgment  of  the  Judge  is  rendered/’ 

By  the  Act  of  1864,  sec.  11,  sub-sec.  9,  it  is  provided,  under 
the  head  “ Of  procedure  generally,”  that  one  clear  day’s  no- 
tice of  any  petition,  motion  or  rule  shall  be  sufficient  if  the 
qyarty  notified  resides  within  fifteen  miles  of  the  place  where 
the  proceeding  is  to  be  taken,  <fec. 

This  servidfe  was  made  in  Toronto  on  the  23rd,  the  one  day’s 
dear  notice  must  therefore  exclude  the  day  of  service  and  the 
day  of  hearing,  so  that  either  the  service  should  have  been  on 
the  2:2nd  for  the  24th,  or  the  motion  on  the  25th  upon  a ser- 
vice on  the  23rd  ; but  the  service  on  the  23rd  and  the  motion 
of  the  24th  do  not  give  one  clear  day’s  notice. 

Then  it  is  said  that  I can  amend  the  notice,  and  Re  Owen, 
12  Grant,  446,  is  referred  to  for  that  purpose.  That  case  goes 
the  full  length  for  which  it  was  cited,  and  although  I am  not 
satisfied  with  the  decison  of  the  learned  Vice-Chancellor,  I am 
content  to  follow  it  on  the  present  occasion. 

It  was  also  argued  that  the  case  was  not  complete  without 
all  the  papers  which  were  before  the  Judge  below.  I conceive 
that  it  is  only  necessary  that  I should  have  before  me  such 
materials  as  will  enable  me  to  say  whether  the  learned  Judge 
in  the  Court  below  came  to  such  a decision  as  should  fairly 
and  justly  be  reviewed,  and  I perceive  in  the  petition  before 
me,  that  after  the  order  for  the  alleged  contempt  or  disobedi- 
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ence  of  which  the  prisoner  has  ;been  arrested,  it  is  stated  that 
the  prisoner  “ was  not  asked  for  said  books  and  documents, 
but  nevertheless  on  the  17  th  of  August,  without  any  ’notice 
to  me  or  any  opportunity  to  shew  cause  against  it,  a Warrant 
was  issued  by  the  County  Court  Judge,  on  the  ex-par  te  appli- 
cation of  the  plaintiff,  ordering  me  to  be  imprisoned  lor  six 
months,  on  which  I was  arrested  in  Montreal  and  conveyed 
thereon  to  Hamilton,  and  lodged  in  the  common  <gaol,  where- 
I am  now  incarcerated  under  the  said  warrant.”  Here  there 
is  a plain  ground  for  complaint,  lor  I think  the  debtor  should 
have  been  called  upon  to  shew  cause  why  he  did  not  obey  the 
order,  before  he  could  be  imprisoned  for  disobedience  of  it.  I 
think  there  are  other  grounds  stated  which  should  nOt,  in  a 
case  of  personal  liberty,  be  too  severely  scrutinized. 

I shall  allow  the  notice  to  be  amended  and  on  the  return  of 
it,  if  no  other  cause  be  shown,  I shall  allow  the  appeal. 

Upon  this  intimation  .probably  the  other  side  may  consent 
to  the  allowance  now  being  made. 


Bell  v.  Cuff. 

Ejectment — Staying  proceeding*  until  costs  of  former  actions  paid — Same 
“ cause  of  action  ” — 'Vexatious  suits. 

Plaintiff  in  ejectment  claimed  to  recover  in  a second  action  the  same 
land  as  he  had  sued  for  in  a former  action,  and  under  a forfeiture  in 
the  same  lease,  but  the  forfeiture  on  which  the  second  action  was 
brought  was  a new  forfeiture,  and  had  been  incurred  long  subsequent 
to  the  obtaining  judgment  in  the  prior  action.  On  an  application  by 
the  defendant  to  stay  proceedings  until  the  plaintiff  should  pay  the 
costs  of  the  first  judgment  and  execution, 

Held,  that  as  the  second  action  was  not  brought  for  the  same  cause  as 
the  first  the  application  must  be  refused. 

Quaere,  If  it  were  shewn  that  the  question  involved  in  the  second  suit 
had  been  involved  in  and  could  have  been  tried  by  the  first,  and  that 
the  second  suit  was  brought  vexatiously. 

[Chambers,  October  7,  1867.] 

Durand  applied  so  stay  proceedings  in  this  action  until 
the  plaintiff  should  pay  the  costs  of  two  judgments  and  ex- 
ecutions in  ejectment  Commenced  by  him  in  186.6,  against 


-156 


PRACTICE  REPORTS.. 


the  defendant  and  his  then  tenant  for  the  same  cause  of 
action  substantially  as  the  present  action  ; and  why,  if  such 
costs  were  not  paid  in  one  month,  the  defendant  should  not 
be  at  liberty  to  enter  judgment  of  non  pros,  in  this  action. 

Osier  shewed  cause.  The  fact  of  the  plaintiff  having- 
sued  the  defendant  in  the  former  action  is  not  denied,  nor 
that  it  was  brought  to  recover  the  same  land  as  is  now  sued 
for,  upon  an  alleged  forfeiture  of  the  same  lease  now  set  out 
in  the  notice  of  claim  ; but  this  action  is  not  brought  for  the 
same  forfeiture  for  which  the  prior  action  was  brought,  but 
for  a further  and  fresh  forfeiture  incurred  long  subsequent 
to  the  obtaining  judgment  in  the  said  prior  action,  and  the 
defendant  well  knows  that  to  be  the  case. 

This  action  is  not  founded-  on  the  same  title  as  the  one 
previously  in  question  : Doe  Henry  v.  Gustard,  4 M.  G. 
987,  shows  that  a new  action  may  be  brought  for  a new  foi- 
feitu  re,  and  the  action  will  not  be  stayed  although  a former 
action  may  be  still  pending  upon  the  same  title  ; and  Doe 
Bailey  v.  Bennett , 9 Dowl.  1012,  decides  that  it  is  a good 
answer  by  the  plaintiff  that  he  is  not  suing,  on  the  same  title 
as  in  the  previous  action,  and  he  need  not  state  what  that 
title  is,  and  for  these  reasons  the  76th  section  of  the  Eject- 
ment Act  does  not  apply. 

Durand  supported  the  application.  The  Court  will  stay 
proceedings  where  the  parties  and  the  title  are  the  same  in 
both  actions:  Ch.  Arch.  Prac.  11  Ed.  1039-1041  1370. 

Adam  Wilson,  J. — The  principle  which  applies  in  such 
a case  is  to  stay  proceedings  if  the  plaintiff  is  acting  vexa- 
tiously  by  bringing  a second  action  : Short  v.  King , 1 
Strange,  681  ; Melehart  v.  Halsey , 2 W.  Bl.  740  ; Danvers 
v.  Morgan,  17  C.  B.  530  ; Pashley  v.  Pool , 3 I).  & R.  53  ; 
Faith  v.  Guppy , 12  Jur.  N.  S.  1011  ; and  therefore  the 
Court  would  not  stay  the  second  action  where  the  plaintiff' 
had  to  abandon  his  first  suit  by  reason  of  a mistake  which 
he  amended  in  his  new  action  ; Short  v.  King  ; Pashley  v. 
Poole , et  aL,  ante  ; nor  would  they  stay  the  second  suit  where 
the  verdict  Avas  obtained  in  the  first  one  by  fraud,  and  per- 
jury : Doe  Pees  x.  Thomas , 2 B.  & C.  622. 
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There  is  no  general  rule  that  a plaintiff*  is  compelled  to 
pay  the  costs  of  a first  action  before  he  is  suffered  to  proceed 
with  the  second  : Pashley  v.  Poole , 3 D.  R.  53  ; Doe  Rees 
'Xi.  Thomas , 2 B.  & C,  622  ; Danvers  v.  Morgan , 17  C.  B. 
530  ; Prowse  v.  Loxdale , 3 B.  & S.  896. 

Some  light  is  thrown  also  upon  the  law  by  the  provision 
which  the  Legislature  has  made  for  security  for  costs  being- 
given  in  such  a case,  and  the  76  th  section  of  the  Ejectment 
Act  which  is  very  general  in  its  language,  I think  should1 
be  read  in  connection  with  the  1st  section  of  the  29  & 30 
'Tie.  ch.  42,  which- enacts  that  security  for  cost  shall  be  given 
when  the  second  suit  is  brought  for  the  same  cause  as  the 
first  one. 

Upon  a consideration  of  the  authorities,  as  this  second 
action  is  not  brought  for  the  same  cause  as  the  former  one 
was  brought  for,  there  is  no  ground  for  staying  it  until  the 
costs  of  the  former  action  have  been  paid. 

’It  may  be  possible,  if  it  were  made  to  appear  that  the 
question  involved  in  the  present  action  was  involved  in  and 
could  have  been  tried  in  the  first  action,  and  that  the  present 
one  is  brought  to  harass  and  oppress  the  defendant,  that 
relief  might  be  given,  for  I do  not  think  it  would  be  exceed- 
ing the  powers  of  the  Court  to  interfere  in  such  a case, 
otherwise  a plaintiff  might  have  fifty  such  actions  pending, 
or  forty -nine  judgments  against  him,  and  a fiftieth  action 
pending  in  respect  of  a different  alleged  forfeiture,  the  trial 
of  any  one  of  which  claims  would  have  settled  the  rights 
between  the  parties,  and  yet  he  might  forbear  to  try  the 
question  , and  thus  keep  perpetually  annoying  the  defendant 
with  fresh  actions  and  the  defendant  would  have  no  redress. 

I think  the  present  application  must  be  discharged,  but  I 
*h>  not  think  it  is  a case  for  costs. 

Summons  discharged,  (a.) 


(a)  See  Hodgson  v.  Graham,  26  17.  C.  R.  127. 
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Hesketip  v;.  Ward. 

Discharge  of  prisoner,  as  not  worth-  $20,.  Sc. —Arrest  on  ca.  sa .,  and 
subsequent  render  by  bail,  and  bail  then  given  to  Sheriff. — Con:  Stat:  U. 
C.  cap . 26,  secs.  7,  8,  13, 

The  defendant1  was  arrested  on  a Capias,  and  gave  bail.  After  judg- 
ment a-  ca;  sa.  was  issued*  and,  proceedings  being  had',  against  the 
bail,  the  prisoner  was  rendered*  to  the  Sheriff,  but  gave  bail,  to  him 
under  Con.  Stat.  U.  C.  cap.  24,  sec,  29i 
Held; . on  an. application  by  the  prisoner  for.  his  discharge  from*  bail  as 
not  being  worth  $20,  &c.,  under  Con*  Stat.  U..G.  cap.  26,  secs;*  7,  8, 
13*  that  he  was  not  confined  “ in  close  custody  in  execution ’’  and 
had  not  been  “ arrested:  under  a writ  of'ort.  sa.,  though  not  confined 
to  close  custody,  but  has  given  bail,”  and*  therefore,  that  he  was. not 
entitled  to  be  discharged. 

[Chambers,  October  7,  1867.] 

The  defendant  obtained  a summons  calling  on  the  plaintiff* 
to  shew  cause  why  he,  a person  on  bail  under,  sections  25  and 
29,  of  ch.  24,  of  the  Con.  Stat.  for  TJ.  C.  should  not  be  alto- 
gether discharged  from  bail,  on  the  ground*  that  he  was  not 
worth  $20,  exclusive  of  his  , necessary  wearing  apparel,  &c., 
pursuant  to  sections  7,  8,  and  13  of  oh;  26,  of  the  Con. 
Stat.  IT;  C. 

The  affidavit  filed  by  the  defendant  shewed  that,  he  was; 
arrested  on  a capias  in  the  cause,  in  December,  11865,  and 
that  he  was  admitted  to.  bail : that  after  judgment  was 
signed  herein,,  a capias  ad  satisfaciendum  issued  upon  the 
judgment,,  and  proceedings  were  afterwards  commenced 
against  his  bail*  . upon  which,  on  the  1st  oft  August,  1867,  they 
rendered  him  to  the  Sheriff  of  the  County  of  York,  and 
obtained  their,  discharge  as  such  bail  : that  on  the  10th  of 
August,  he  gave  bail  to  the  Sheriff  by  bond,  under  the  29th 
see.  of.c.  24  of  the  Con.  Stat.  for  TJ.  C.,  and  is  now  on  bail 
under  the  said  section  of  the  Statute. 

He  also  stated  that  he  was  not  worth  $20,  &c.,  <fee. 

The  affidavit  filed  on.  the  part  of  the  plaintiff,  shewed  that 
the  ca.  sa.  was  issued  to  fix  bail,  and  was  returned  non  est 
inventus. 

The  ca.  sa.  was  issued  on  16th  July,  1867,  and  was  return- 
ed, as  before  mentioned,  before  the  defendant  was  rendered, 
by  his  bail. 
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J.  A:  Boyd-  shewed  cause-: — The  ca.  sa:  is  a format 
proceeding  to  shew- by  what'  execution  the  plaintiff  intends 
to  proceed  : Huntv.  Coxe,  3 Bur.  1360;  Burns  v.  Donelly , 

5 o.  & m. 

The  lodging  of  the  ca;  sa:  in  the  Sheriffs  office  to  charge 
the  bail1  is  not'  a-  charging  of  the  defendant  in  execution  ; 
Borman  v.  Rawscm , Taylor  Rep.  265. 

As.thecu.  sa.  has-been- returned'  non  est,  a second-  ca.  sa., 
would*  have  to  be  issued  to  charge  the  defendant  in  execution  : 
but  if  before  the  issue  of  this  second  writ  he  was  surren- 
dered to  the  - Sheriff,  that  would  be  a surrender  of  the  debtor 
in  execution  : Ibid.  376; 

The  law  as  to  the  render  of : a debtor  in  discharge  of  his  bail 
after  a ca:  sa:  has  been  issued  to  fix  bail  is  discussed  in*. 
Wrdby  v.  Canning , Hob.  210  ; Edwards  v.  Noades , 2 Show, 
398  ; WalmsUy  v*  Havandj  Cro.  Elk.  618  ; Wickstead  v. 
Bradshaw,  Hbb.  1’16  ; Dufort  v.  Wildgoose,  2 Bulstr;  26 1: ; 
Vin.  Abr.  Vol.  iii.  tit  : Bailp.  441;  pti  11,  and  p.  492. 

The  defendant'  is^not  “ confined  dm  close  custody  in  execu- 
tion,” under  7th  see.  ch.  26;  nor  is  he  a person  “ arrested5 
under  & ca:  sa.,  though  not  confined  in  close  custody*  but  has 
given  bail”  under  the  13th  see.  ; and  therefore  he  is  not 
entitled  to  make  this  application. 

Thacfo'ay  v.  Harris , 1 B.  & All  212,  shews  that  after 
judgment  and1  before  the  debtor,  who  is  in  prison,  has  been 
charged  in  execution,  he  is  not’  a prisoner  in  execution,  for 
there  he  was  admitted  to  bail  as  on  mesne  process. 

Robert  A.  Harrison,  contra  : — The  object  of  the  Legis- 
lature was  to  release  indigent  debtors  after  judgment,  and 
whether  the  defendant  be  in  close  custody  or  on  bail  he  is 
equally  within  the  meanihg  of-the  act:  Petersdorfom  Bail  397. 

This  defendant  must1  be  in  confinement  under;  some  legal5 
authority,  and  though  rendered  after  the  ca:  sa.  has  been 
returned ‘ram  est,  he  must  be  a prisoner  under  it  : see  sec.  37 
of  c.  26,  and 5 rule  88,  Har.  C.  L.  P.  Act  632  ; and  there  can 
be  no  second  ca.  sa : after  a-  render  : Saunderson  v.  Parker,, 
9 Dow],  495  ; and  see  ch.  Arch.  Pr.  IT  ed.  876-7.. 
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Adam  Wilsox,  J. — When  the  recognizance  of  bail  is 
entered  into,  the  debtor  is  delivered  to  his  bail,  he  is  not 
properly  discharged  from  custody,  for  he  is  always  considered 
as  in  the  actual  or  potential  custody  of  the  bail  who  are,  in 
contemplation  of  the  law,  his  gaolers,  and  who  may  seize  him 
and  render  him  up  at  any  time  in  their  own  discharge  : Sheers 
v.  Brooks , 2 H.  Bl.  120  ; Horn  v.  Swinford,  1 D.  & R.  Is. 

P.  C.  20  ; Pyewell  v.  Stow,  3 Taunt,  425  ; Darby  v. 
Baughan , 5 T.  R.  209  ; Petersdorf  on  Bail,  405  kc.  ; Arch. 
Pr.  11  ed.  868-9. 

.Until  he  is  arrested  on  a ca.  sa.  in  the  cause,  or  has 
been  surrendered  by  his  bail,  or  has  rendered  himself,  he  is, 
notwithstanding  the  entry  of  judgment  in  the  cause  against 
him,  a debtor  on  mesne  process.  If  he  is  at  large  in  the 
hands  of  his  bail,  he  is,  notwithstanding  the  judgment,  on  • 
bail  on  mesne  process,  and  if  he  be  in  custody,  he  is,  notwith 
standing  the  judgment,  a prisoner  in  on  mesne  process, 
until  he  is  charged  in  execution. 

In  Thackray  v.  Harris , 1 B.  & Al.  2 12, the  defendant  having 
been  originally  taken  on  a capias  and  delivered  to  bail,  was 
after  a judgment,  and  a ca.  sa.  returned  non  est  inventus  to  fix 
Rail,  and  against  whom  proceedings  had  been  commenced  on 
their  recognizance,  rendered  by  the  bail.  He  then  applied, 
on  the  ground  that  he  had  not  been  charged  in  execution,  to 
be  admitted  to  bail  as  being  still  in  custody  on  mesne  pro- 
cess, and  bail  was  taken  for  him  and  he  was  discharged. 
Proceeding  were  then  taken  against  the  new  bail,  but  on 
application,  such  proceedings  were  set  aside,  because  no 
new  ca.  sa.  had  been  issued  so  as  to  fix  them.  It  was  urged 
that  the  return  of  non  est  to  the  fonner  ca.  sa.,  was 
sufficient  to  fix  whatever  persons  were  bail  or  might  become 
bail  because  the  new  bail  were  bound  to  take  notice  of  all 
the  proceedings  in  the  suit  ; but  the  Court,  though  doubting, 
made  the  rule  absolute. 

By  Stevenson  v.  Boc/te ? 9 B.  k C.  707,  the  plaintiff  may 
issue  a fi.  fa.  against  the  goods  of  a defendant  and  levy  a 
part  of  his  debt,  and  afterwards  sue  out  a ca.  sa.  as  to  the 
residue  and  charge  the  bail. 
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In  Jones  v.  Tye,  1 Bowl,  181,  the  defendant  had  been 
arrested  on  mesne  process.  The  plaintiff  afterwards  recovered 
judgment  against  him  and  then  issued  a ji.  fa.  against  goods  ; 
it  was  contended  that  the  plaintiff  could  not  keep  the  defend- 
ant in  custody  an  d proceed  also  against  his  goods  ; that  he 
had  no  right  to  proceed  against  goods  at  all,  as  he  had  made 
an  election  to  proceed  against  the  body  originally.— But 
Parke,  J.,  said  that  this  p osition  could  not  be  maintained. 

This  last  case  and  the  one  of  Thackray  v.  Mams  can  be 
supported  only  on  the  ground  that  the  defendant  was  not  a 
debtor  in  execution. 

It  requires  a special  process  to  put  or  charge  a defendant 
in  execution  ; it  is  clear  the  mere  fact  of  there  being  a judg- 
ment against  him  in  the  cause  does  not  of  itself  put  him  or 
charge  him  in  execution,  otherwise  there  would  be  no  such 
cases  as  discharging  the  prisoner  from  custody  because  he  had 
not  been  charged  in  execution  within  the  proper  period  after 
the  recovery  of  judgment,  or  after  his  render. 

The  way  to  charge  the  defendant  in  execution  is  to  issue 
a ca.  Sa . against  him,  and  to  have  him  arrested  upon  it,  if  he 
be  at  large,  or  to  lodge  it  with  the  Sheriff  in  whose  custody 
he  is,  if  he  be  in  prison. 

I think,  theref  ore,  the  defendant  is  not  confined  “ in  clcse 
custody  in  execution,”  and  I also  think  he  has  not  been 

arrested  under  a writ  of  capias  ad  mtisfaciendtvm,  though 
not  confined  to  close  custody,  but  has  given  bail,”  and  as 
these  are  the  only  classes  of  persons  who  are  entitled  to 
apply  for  their  discharge  on  account  of  their  indigence,  I feel 
obliged  to  discharge  this  obligation. 

I conceive  the  defendant  to  be  still  a debtor  confined  on 
mesne  process,  and  it  was  because  his  bail  had  him  in  their 
hands,  as  they  had  originally  received  him,  as  a mesne  process 
debtor,  that  they  had  the  power  to  deliver  him  up  in  dis- 
charge of  their  engagement,  and  if  the  plaintiff  fail  to  charge 
him  in  execution  within  the  proper  time  he  may  be  supersed- 
ed ; but  the  plaintiff  cannot  be  forced  to  do  this  sooner  than 
the  practice  of  the  Court  makes  it  obligatory  Upon  him  to  do 
so  : Mcdl  v.  Wetherellj  2 Sec.  H.  B.  1%. 
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The  case  in  Taylor’s  Reports  agrees  with  the  case  o£ 
Thackray  v.  Harris. 

In  Edwards  v.  Roads , Shower  591,  ed.  by  Butt,  (or  2: 
Show,  .398,  by  Leach)  it  is  said,  “ a render  may  be  in  dis- 
charge of  the  bail  and  yet  not  in  execution  ; ” and  see  also, 
~Vin.  Abr.  Bail,  3rd  vol.  411  pt.  11. 

The  old  cases  and  practice  respecting  bail  are  not  now  of 
much  value,  excepting  as  history,  for  the  modern  prac- 
tice has  superseded  them,  and  established  quite  a different 
procedure. 

I think  the  summons  must  be  discharged,  but  without 
costs. 


Brooke  v.  Tiie  Bank  of  Upper  Canada. 

Corporation — Forfeiture  of  Bank  Charter — Effect  on  tenure  of  office  bp 
President  and  Directors — Service  of  process. 

Service  of  process  was  made  upon  A.  as  President  of  a Bank.  The 
last  election  of  officers  was  in  June,  1866,  when  A.  was  elected 
President  for  one  year.  No  election  of  directors  or  President  had 
taken  place  since  then,  and  A.  in  fact  never  resigned  his  office  as 
President.  In  September,  1866,  the  Bank  Suspended  specie  pay- 
ments, and  before  sixty  days  thereafter  they  assigned  their  property 
and  assets  to  trustees,  and  from  thence  had  ceased  to  do  business  as. 
a Bank.  It  was  provided  by  the  charter,  amongst  other  things, 
that  a suspension  of  specie  payments  for  sixty  days,  or  an  excess  of 
the  debts  of  the  Bank  by  three  times  the  paid  up  stock  and  deposits, 
&e.,  should  operate  as  a forfeiture  of  the  charter,  &c. 

Held,  1.  That  the  total  annihilation  of  the  Bank  was  not  contemplated 
by  these  provisions,  and  it  does  not  follow  from  the  loss  of  the 
charter  that  there  must  be  a dissolution  for  all  purposes. 

2.  That  some  formal  process  is  necessary  finally  to  determine  and  put 
an  end  to  all  the  functions  of  a corporation. 

3.  That  notwithstanding  the  suspension  and  assignment,  the  bank 
was  still  a corporate  body,  liable  to  have  its  property  sold  or  admin- 
istered for  the  satisfaction  of  debts. 

4.  That  A.  must  still  be  looked  upon  as  the  President  of  the  Bank  ; — 
and  an  application  to  set  aside  the  service  upon  him  was  discharged 
with  costs. 

[Chambers,  October  10,  1867.] 

This  was  a summons  to  set  aside  the  service  of  process 
made  upon  Mr.  Allan,  who  was  served  as  President  of  the 
Bank  of  Upper  Canada,  upon  the  ground  that  the  Bank 
having  suspended  specie  payments  for  more  than  sixty  days 
consecutively,  a forfeiture  of  their  charter  had  been  created,, 
and  that  there  existed  no  such  corporation  as  the  defendants 
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were  represented  to  be,  and  that  even  if  there  were  such  a 
corporation,  Mr.  Allan  was  not  the  President  or  an  officer  of 
the  Bank. 

It  apeared  from  the  affidavits  filed  that  the  last  election  of 
officers  was  in  June,  1866,  when  Mr.  Allan  was  elected 
President  for  one  year,  and  that  the  Bank  suspended 
specie  payments  in  September,  1866  ; and  before  sixty  days 
therefrom,  the  Bank  (on  the  12th  November,  1865)  assigned 
with  the  consent  of  the  shareholders,  all  their  property  and 
assets  to  trustees,  and  had  ceased  from  that  period  to  do  any 
business  as  a Bank  : that  no  meeting  was  held  in  June,  1867, 
for  the  election  of  Directors  and  President,  and  that  Mr. 
Allan  had  never  in  fact  resigned  his  office  of  President. 

Maclennan  shewed  cause.  He  contended  that  the  Bank 
did  exist  in  fact  as  a corporation,  notwithstanding  the  forfeit- 
ure of  the  charter  ; that  properly  its  corporate  powers  could 
not  be  determined,  whether  by  suspension  of  specie  payments, 
or  by  the  assignment  of  its  assets,  except  by  proceedings 
taken  for  that  purpose,  and  that  the  officers  last  elected,  and 
who  had  never  resigned,  must  be  considered  to  be  the  proper 
officers  of  the  Bank  for  service  of  process  and  other  purposes. 
He  referred  to  the  act  of  incorporation  19  & 20  Y.  c.  121, 
secs.  7,  8,  33,  35,  36  ; Stewart  v.  Dunn , 12  M.  k W.  655  ; 
Grant  on  Banking,  462,  539  ; Grant  on  Corporations,  283, 
295,  301,  305,  306,  309  ; Angell  k Ames  on  Corporations, 
sec.  777. 

G.  D.  Boulton  supported  the  application,  and  argued  that 
the  forfeiture  of  the  charter  which,  it  was  expressly  declared 
by  Statute,  should  follow  in  the  event  of  suspending  specie 
payments,  was  in  fact  a dissolution,  or  was  equivalent  to  a 
dissolution  of  the  corporation  ; and  in  such  a case  there 
could  be  no  longer  any  officers  of  the  corporation,  for  the . 
corporation  itself  was  utterly  gone  and  determined,  and  the 
service  itself  was  therefore  irregular.  She  v.  Bloom , 19 

Johnston,  456  : Kyd  on  Corporations,  447,  515  ; 1 Bl.  Com. 
500,  501  ; Angell  k Ames  on  Corporations,  sec.  769  ; 19  & 
20  Yic.  secs.  2,  7,  8,  32. 
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Adam  Wilson,  J. — By  sec.  7 of  the  Act,  ten  Directors  are 
to  be  elected  annually  at  a general  meeting  of  the  share- 
holders, to  be  held  annually  on  the  25th  of  June,  and  the 
Directors  elected  shall  be  capable  of  serving  as  Directors  for 
the  ensuing  twelve  months  j and  at  their  first  meeting  after 
'such  election  the  Directors  shall  choose  out  of  their  number  a 
Resident  and  Vice  President,  who  shall  hold  their  offices 
/during  the  same  period. 

-B|y  section  8,  if  an  election  of  directors  be  not  made  on  the 

- day-fixed,  the  corporation  shall  not  be  taken  or  deemed  to 
be  dissolved,  but  such  election  may  be  made  at  a general 
meeting  of  the  shareholders,  to  be  called  for  that  purpose  ; 

. and' the- directors  in  office  when  such  failure  of  election  takes 
place,  nhall  remain  in  office  until  such  election  is  made. 

By  section  33,  a suspension  by  the  Bank  of  payment  on 
demand  in  specie  of  the  notes  or  bills  of  the  Bank  payable  on 
demand  shall,  if  the  time  of  suspension  extend  to  sixty  days 

* consecutively,  or  at  intervals  within  any  twelve  months, 

- operate  as  and  be  a forfeiture  of  its  charter,  and  of  all  and 
• every  the  privileges  granted  to  it  by  this  or  any  other  Act. 

By  section  35,  in  case  the  debts  of  the  Bank  exceed  .three 
times  the  stock  paid  in,  and  the  deposits  made  in  the  Bank 
in  specie  and  Government  security  for  money,  or  in  case 
the  total  amount  of  the  bills  or  notes  of  the  Bank  intended 
for  general  circulation  shall  at  any  time  exceed  the  amount 
hy  the  Act  directed,  the  charter  and  all  the  privileges  of  the 
Bank  shall  be  forfeited,  and  the  Directors,  under  whose 
^administration  the  excess  shall  happen,  shall  be  liable  j ointly 
iand  severally  in  their  private  capacity  ; but  such  action  or 
^sections  shall  not  exempt  the  said  Bank  or  its. lands,  tene- 
ments, go  Dds  or  chattels,  from  being  also  liable  for  such  excess. 

By  section  36,  in  case  the  property  of  the  Bank  become 
insufficient  to  liquidate  the  liabilities  thereof,  the  sharehold- 
ers in  their  private  capacity  shall  be  liable  for  the  4e^c^ency 
thereof,  but  to  no  greater  extent  than  to  double  the  amount 
of  their  respective  shares. 

By  section  38,  if  the  Bank  shall  advance  or  lend  to  <^r  for 
the  use  of  any  foreign  prince,  power  or  state,  any  money  or 
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security  for  money,  “then  and  from  thenceforth  the  said" 
corporation  shall  be  dissolved,  and  all  the  powers,  authorities, . 
rights,  privileges,  and  advantages  granted  to  it  by  this  or  any 
other  act  shall  cease  and  determine.” 

The  section  which  declares  that  the  charter  shall  be  forfeit- 
ed in  case  the  debts  of  the  Bank  shall  exceed  three  times  the. 
paid-up  stock  and  deposits,  expressly  provides  for  the  Bank*. 
as  well  as  the  Directors  individually  who  are  culpable,  being- 
proceeded  against,  and  the  lands  and  the  chattels  of  the  Bank 
being  also  followed. 

The  total  annihilation  therefore,  of  the  corporation  is  not. 
contemplated  by  this  section,  and  I see  no  reason  why  it  must 
necessarily  be  annihilated  under  the  other  section  relating  to* 
the  suspension  of  specie  payments,  where  the  same  kind  ok 
language  is  used  as  to  a forfeiture  of  the  charter. 

The  language  in  both  of  these  sections  is  different  from- 
that  used  in  the  38th  section,  which  prohibits  the  lending  to 
foreign  powers.  In  this  last  case,  “ the  corporation  is  thence- 
forth to  be  dissolved,  and  all  its  powers,  &c.,  are  to  cease  and 
determine.”  It  does  not  follow  that  there  must  in  all  cases, 
be  a dissolution  for  all  purposes  : Mayor  of  Colchester  v. 
Brooke,  7 Q.  B.  339  ; Woodbridge  Union  v.  Colneis  Union*.. 
13'  Q.  B.  269,  and  I think  it  would  require  a process  of  some 
kind  formally  to  determine  the  corporation. 

It  would  not  surely  be  permitted  to  a defendant  who  was 
sued  on  his  promissory  note  to  the  Bank  to  plead  in  bar  of  the 
action  a forfeiture  of  the  charter  by  reason  of  the  suspension  of 
specie  payments  for  sixty  days,  or  that  the  bank  debts  exceeded 
three  times  the  paid-up  stock  and  deposits,  or  that  the  bank 
was  dissolved  because  it  had  made  a loan  to  a foreign  power. 

There  are  appropriate  remedies  prescribed  for  each  case, 
and  nothing  could  be  more  inconvenient,  perplexing  and 
dangerous,  than  to  try  so  important  a question  upon  a merely 
collateral  issue,  and  I think  the  cases  show  that  this  will  not. 
be  allowed  : The  Queen  v.  Taylor , 11  A.  & E.  949  ; The- 
Attorney  Genera i v.  Avon,  33  Beav.  67  ; 9 Jur.  N.  S.  1117  ; . 
Reg.  v.  Jones , 8 L.  T.  M S.  503. 
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When  all  the  members  of  a corporation  are  dead,  so  that 
there  is  no  one  to  proceed  against,  and  there  is  no  corporate 
body  in  fact  or  in  law  remaining,  there  must  be  an  absolute 
dissolution  without  any  process,  from  the  actual  necessity  of 
the  case  ; but  as  a general  rule  nothing  short  of  a determi- 
nation by  some  judicial  power  will,  it  seems,  put  an  end  to 
the  existence  of  the  functions  of  a corporation. 

In  my  opinion  the  Bank  of  Upper  Canada  is,  notwithstand- 
ing the  suspension  of  specie  payments  for  more  than  sixty 
days,  and  notwithstanding  the  assignment  made  to  trustees,' 
still  a corporate  body,  liable  to  be  sued  and  to  have  its 
property  sold  or  administered  for  the  satisfaction  of  debts, 
because  it  has  not  formally  been  dissolved; 

The  general  purport  of  the  act  is  to  enable  depositors  and 
other  creditors,  notwithstanding  a forfeiture  of  the  charter, 
to  recover  their  debts,  while  the  argument  for  the  Bank  is 
that  such  persons  have  absolutely  forfeited  their  claims,  or 
that  their  only  redress  is  now  against  the  trustees. 

I think  this  is  not  so. 

Then  it  was  argued  that  at  any  rate  the  service  upon  Mr. 
Allan,  for  the  reasons  before  stated  was  invalid. 

It  is  clear  by  section  8 that  the  directors  last  elected  still 
remain  in  office,  at  any  rate  until  they  resign  it,  and  Mr. 
Allan,  it  is  said,  has  not  resigned  ; and  it  is  clear  by  section 
7 that  the  President  whom  the  Directors  elect  is  to  remain 
in  office  as  such  President  during  the  same  period  as  the 
Directors  remain  in  office,  so  long,  at  any  rate,  as  they 
remain  in  office  under  the  7th  section,  which  is  for  the  ensuing 
twelve  months  from  the  annual  meeting  and  election  of 
Directors  on  the  25th  of  J une.  But  I am  of  the  opinion  that 
on  a fair  construction  of  the  Act  the  President,  who  must  also 
be  a Director,  remains  in  office  as  such  President  when  a 
failure  to  elect  Directors  has  taken  place,  until  the  new 
election  of  Directors,  and  the  appointment  of  a new  President 
has  been  made. 

If  this  were  not  so,  great  difficulty  might  perhaps  be 
occasioned  by  the  loss  of  an  integral  part  of  the  corporation. 
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If  I am  in  error  on  either  point  the  application  can  of 
course  be  reversed  in  the  full  Court. 

In  the  meantime  I dischare  the  summons,  and  jTas  it  was 
.moved  with  costs,  I discharge  it  with  costs. 

Summons  discharged  with  costs . 


De  BlAQUIERE  ET  AL.  V.  COTTLE  ET  AL. 

Notice  of  trial — Irregularity. 

A notice  of  trial  was  given  for  the  21st  day  of  September  instead  of 
October.  On  an  application  to  set  it  aside  as  irregular,  the  Judge, 
though  thinking  the  notice  irregular,  declined  making  an  order  to 
set  it  aside,  preferring  to  let  the  parties  proceed  at  their  own  risk. 
Semble,  that  a notice  entituled  in  the  Queen’s  Bench,  ‘ ‘for  the  next  sit- 
tings of  this  Court,”  was  irregular, 

[Chambers,  October  21,  1867.1 

Notice  of  trial  intituled  in  the  Queen’s  Bench  was  given 
in  this  cause  “ for  the  next  sittings  of  this-  Court,  to  be 
holden  at  the  Court  House  in  the  Town  of  Woodstock,  in  and 
for  the  County  of  Oxford,  on  Monday,  the  21st  day  of  Sep- 
tember, A.  D.  1867.  Dated  the day  of A.  D. 

186—,”  and  was  served  on  the  defendant’s  attorney  on  the 
,24th  of  September. 

A summons  was  taken  out  on  the  16th  of  October,  calling 
upon  the  plaintiffs  to  shew  cause  why  the  copy  and  service  of 
the  paper  puporting  to  be  a notice  of  trial  should  not  be  set 
aside  for  irregularity,  in  that  the  notice  was  given  for  the 
trial  of  the  cause  on  Monday,  the  21st  of  September,  and  no 
Assizes  were  to  be  held  on  that  day. 

The  Assizes  were  fixed  for  Monday,  the  21st  of  October , 
and  the  alleged  irregularity  was  in  specifying  September 
instead  of  October. 

W.  Sidney  Smith , shewed  cause. 

C.  S.  Givins , contra. 
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Adam  Wilson,  J. — The  notice  of  trial  is  intituled  in  the 
Queen’s  Bench , and  it  is  for  the  next  sittings  of  this  Court,  to 
be  holden  at  Woodstock,  If  the  notice  had  been  objected  to 
upon  that  ground  it  would  most  likely  have  been  held  to  he 
irregular,  for  the  Court  of  Assize  and  Nisi  Prius  is  quite  a 
different  Court  from  the  Court  of  Queen’s  Bench  : Cross  v. 
Lang , 1 Dowl.  342.  The  only  irregularity  complained  of  in 
the  summons  is  that  the  month  is  mistaken. 

The  notice  would  have  been  sufficient  if  it  had  been  merely 
“ for  the  next  assizes  to  be  holden  at  the  Court  House,  in 
the  Town  of  Woodstock,  in  and  for  the  County  of  Oxford,” 
without  specifying  any  day,  provided  there  had  been  a date- 
to  the  notice,  so  that  the  particular  sitting  might  have  been 
clearly  known,  and  perhaps  it  might  have  been  sufficient  even 
without  the  date,  if  the  service  or  delivery  can  be  considered 
as  sufficiently  indicating  from  what  period  the  next  Assizes 
are  to  be  computed  or  are  to  have  relation  : see  Henbu/ry  v. 
Pose,  2 Str.  1237.  The  object  of  the  notice  is  clearly  and 
unequivocally  to  inform  the  party  served,  that  the  other 
party  intends  to  proceed  to  trial  at  a certain  time  and  place. 

A notice  of  trial  dated  in  Easter  Term,  1856,  for  the 
second  sittings  in  Easter  Term  next,  was  held  to  be  sufficient, 
“ next  ” being  treated  as  surplusage,  and  it  being  considered 
that  the  defendant  must  have  known  that  Easter  Term  of 
1856  was  meant,  though  he  swore  he  thought  it  to  be  Easter 
Term,  1857  : Penn  v.  Green,  6 E.  & B.  656. 

It  is  said  the  defendant  is  not  bound  to  return  an  irregu- 
lar notice  of  trial,  and  that  he  does  not  waive  any  right  by 
retaining  it — that  it  is  merely  a matter  of  courtesy  to  return 
it  : JDignam  v.  Ibbotson,  3 M.  & W.  431  ; but  see  Brown  v. 
Whitfall,  8 Dowl.  592.  Notwithstanding  the  service  of  the 
notice  for  the  2 1st  of  September,  the  plaintiff  might,  without 
withdrawing  or  countermanding  that  one,  have  served  a fresh 
regular  notice  for  the  21st  of  October,  and  proceeded  upon  it  r 
Fell  v.  Tyne , 5 Dowl.  246. 

I incline  to  think  that  in  strictness  the  notice  is  irregular, 
but  as  the  Assizes  take  place  this  day,  it  will  be  better  not 
to  set  aside  the  notice  or  service,  but  leave  the  parties  to 
proceed  at  their  own  risk. 
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The  summons  came  first  before  me  on  Thursday  the  17  th 
inst.,  but  as  I was  engaged  at  the  York  Assizes,  and  was  the 
only  Judge  then  in  town,  I could  not  find  time  to  dispose  of 
the  case  before  this  day.  If  the  defendants  are  inconvenienced 
by  the  lateness  of  my  judgment,  they  have  brought  it  on 
themselves  by  the  delay  in  their  application,  whether  purpose- 
ly or  not  it  is  of  no  consequence  to  say. 

I regret  the  delay  on  the  plaintiffs  * account,  and  I do  all 
I can  for  them  by  not  interfering  with  their  proceedings,  if 
they  choose  to  run  the  risk  of  them.  I granted  the  summons 
for  only  one  ground  of  irregularity,  but  Mr.  Givins  said  he 
mentioned  the  ground  also  as  to  the  sittings  ' of  this  Court. 
I understood  him  to  say  his  objections  were  the  use  of  the 
word  sittings  in  place  of  Assizes , and  not  to  the  sittings  of 
this  Court.  This  being  so,  he  should  not  on  account  of  my 
misapprehension  be  prevented  from  relying  on  that  ground  if 
he  have  to  move  the  full  Court  hereafter,  as  he  would  be  if  he- 
had  not  now  taken  the  objection  : Farmer  v.  Mountfork , 9s 
M.  & W.  100. 

I shall  at  present  make  no  order. 


Webster  v.  Gore. 


Ejectment  Act— Endorsement  on  writ— Attorney  a/nd  agent. 

A writ  of  ejectment  should  be  endorsed  with  the  name  and  abode  of 
the  attorney  actually  suing  out  the  same,  whether  he  sues  out  the 
same  as  agent  for  the  attorney,  or  as  himself  the  attorney  for  the- 

plaintiff. 

[Chambers,  October  21,  1867.] 

A summons  was  obtained  calling  on  the  plaintiff  to  shew 
cause  why  the  writ  of  summons  in  ejectment  issued  in  this 
cause,  and  the  copies  thereof  served  on  the  defendants  and 
the  said  service,  should  not  be  set  aside  for  irregularity,  on 
the  ground  that  the  residence  of  the  plaintiff’s  attorney  was 
not  correctly  stated  in  the  endorsement  on  the  said  writs  and 
copies,  and  the  same  were  not  endorsed  with  the  name  and 
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place  of  abode  of  the  attorney  who  actually  sued  out  the 
said  writ. 

The  plaintiff’s  attorney  had  an  office  at  the  village  of  Pe- 
trolia, in  the  County  of  Lambton,  and  had  resided  there,  but 
at  the  time  this  writ  was  issued  he  had  been  abroad  on  busi- 
ness for  some  weeks.  The  writ  and  copies  were  endorsed, 

“ This  writ  is  issued  by  0.  J.  Mackay,  of  the  Village  of  Pe- 
trolia,  in  the  County  of  Lambton,  attorney  for  the  said  plain- 
tiff, by  Mr.  Sullivan,  his  agent,”  but  the  place  of  residence  of 
Mr.  Sullivan  was  not  endorsed. 

Kerr , shewed  cause,  filing  affidavits  : 

It  is  shewn  by  the  affidavits  that  the  plaintiff’s  attorney 
resided  in  Petrolia,  though  temporarily  absent  on  business, 
and  it  is  shewn  that  his  office  is  in  Petrolia ; and  when  an  at- 
torney resides  at  one  place  and  has  an  office  at  another,  the 
place  of  his  office  should  be  endorsed  on  the  writ,  Arch.  Prac. 
10  ed.  172;  Yardley  v.  Jones , 4 Dowl.  45;  Ablett  v.  Basham , 
5 E.  & B.  1019,  25  L.  J.  Q.  B.  239;  Coppice  v.  Hunter , 8 
Dowl.  504. 

The  Ejectment  Act  does  not  require  the  place  of  residence 
of  an  agent  to  be  endorsed  (sec.  3.) 

The  name  and  abode  of  the  attorney  issuing  the  same 
shall  be  endorsed  thereon  in  like  manner  as  the  endorsement 
on  writ  of  summons  in  a personal  action.  The  C.  L.  P. 
Act,  sec.  12,  says  that  every  writ  shall  be  endorsed  with  the 
name  and  place  of  abode  of  the  attorney  actually  suing  out 
the  same,  and  when  he  sues  out  the  same  as  agent  for  an- 
other, the  name  and  place  of  abode  of  such  other  attorney 
shall  also  be  endorsed  thereon.  The  omission  of  the  word 
actually  in  the  Ejectment  Act,  shews  that  it  was  not  intend- 
ed that  the  agent’s  residence  should  be  endorsed  on  writs  of 
ejectment. 

Crombie , contra.  Neither  the  place  of  abode  of  the  attor- 
ney nor  of  the  agent,  has  been  endorsed  on  this  writ. 

AdaM  Wilson,  J. — I think  the  attorney  issuing  the  writ 
under  the  Ejectment  Act,  must  be  read  as  the  attorney 
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actually  suing  out  the  writ  in  the  C.  L.  P.  Act,  as  the  Eject- 
ment Act  refers  to  the  C.  L.  P.  Act  in  this  respect,  for  the 
endorsement  is  to  be  “ in  like  manner  as  the  endorsements  on 
writs  of  summons  in  a personal  action.” 

The  place  of  business  is  the  proper  description  of  the  at- 
torney, though  it  is  not  where  he  sleeps.  Yardley  v.  Jones , 4 
Dowl.  45;  Ablett  v.  Basham , 5 E.  & B.  1019. 

Now  this  writ  appears  to  have  been  issued  by  Mr.  Sullivan, 
as  agent  for  Mr.  Mackay,  the  plaintiff’s  attorney,  and  while 
the  attorney’s  place  of  abode  is  sufficiently  given,  that  of  Mr. 
Sullivan  is  not  given  at  all. 

I am  obliged,  therefore,  to  give  effect  to  the  summons.  If 
this  ejectment  writ  is  within  the  48th  section  of  the  C.  L.  P. 
Act,  it  may  be  amended  by  that  Statute ; if  not,  I may  amend 
as  under  the  ordinary  common  law  power,  but  it  ought  to  be 
a cross  summons. 


In  re  Miron  v.  McCabe. 

Division  Courts — Jurisdiction — Reduction  of  claim  by  payment  of  set-off— 
Prohibition — Stay  of  proceedings. 

Held,  1.  That  a balance  of  an  account  which  originally  exceeded  8200, 
but  had  been  reduced  by  payment  (not  set-off)  to  8100,  was  within 
the  jurisdiction  of  a Division  Court. 

.2.  Affidavits  to  be  used  on  an  application  for  a prohibition  should  be 
entitled  in  the  Court  to  which  application  is  to  be  made,  but  should 
not  be  entitled  in  any  cause. 

3.  There  is  no  authority  in  this  country  for  a Judge  to  stay  proceed- 
ings in  the  Court  below,  pending  prohibition. 

[Chambers,  December  14,  1867.] 

A summons  was  granted  in  this  matter  by  Mr.  Justice 
Morrison,  on  the  29th  November  last,  calling  upon  Miron, 
the  plaintiff  in  a suit  in  the  Ninth  Division  Court  of  the 
County  of  Hastings,  against  McCabe,  defendant,  and  upon 
the  J udge  of  the  said  Court,  to  shew  cause  why  a writ  of 
prohibition  should  not  issue  to  the  said  Judge,  to  prohibit 
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him  from  further  proceeding  in  the  said  Division  Court  on 
the  said  plaint,  and  from  enforcing  the  judgment  therein,  on 
the  ground  that  the  said  Court  and  Judge  had  no  jurisdiction 
of  the  said  plaint ; and  that  the  plaintiff ’s  claim  is  not  within 
the  jurisdiction  of  the  Division  Court,  and  so  appears  from 
the  particulars  thereof,  being  for  a balance  due  upon  an 
unsettled  account  exceeding  the  sum  of  $200  ; and  why  the 
said  Miron  should  not  pay  the  oosts  of  the  application  ; and 
in  the  meantime  that  all  further  proceedings  in  the  said  Court 
be  stayed. 

It  appeared  that  the  summons  in  the  Court  below  was  is- 
sued on  the  23rd  October  last,  stating  the  plaintiff’s  claim  at 
$67,471 

The  particulars  of  claim  attached  to  the  summons  claimed 
a balance  of  account,  as  follows  : 

Terence  McCabe,  Esq., 

1867.  To  Joseph  Miron,  the  younger,  Dr. 

May.  To  6 months  23|-  days’  service,  at 


the  rate  of  $34  per  month  $234  55 

Cash  paid  men  2 00 

$236  55"- 

Cr.  By  169  07J 

Balance  due $67  47 \ 


The  affidavit  filed  by  the  defendant  stated  that  this  was  a 
balance  claimed  on  an  unsettled  account,  as  appeared  by  the 
particulars  of  claim  : that  when  the  case  came  on  for  trial 
on  the  4th  November,  he  appeared  in  person  to  defend  the 
same,  and  objected  that  the  Court  had  not  jurisdiction  in  the 
matter,  as  the  unsettled  account  exceeded  in  account  two 
hundred  dollars  : that  the  Judge  overruled  the  objection, 
heard  the  cause,  and  gave  judgment  in  favour  of  the  plaintiff 
for  $9.97  and  costs  : that  the  plaintiff’s  application  for  a 
new  trial  was  still  pending  ; that  no  execution  had  issued  on 
the  judgment,  and  the  defendant  had  not  paid  the  amount  of 
the  judgment  ; that  he  did  not  owe  the  plaintiff  anything  ; 
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and  that  the  sum  of  f 169. 07^  credited  by  the  plaintiff  on  his 
claim,  was  part  of  a set-off  which  the  defendant  had  against 
the  plaintiff ’s  claim  ; and  that  no  agreement  or  settlement 
had  taken  place  between  them  in  reference  to  the  said  claim 
or  set-off1,  or  any  part  thereof. 

The  plaintiff,  in  his  affidavit,  stated  that  the  defendant  paid 
him  on  account  of  his  wages,  and  in  liquidation  of  the  ac- 
count, at  different  times,  in  all,  the  sum  of  $155*15  in  cash  ; 
that  the  sum  of  $42  was  paid  by  the  defendant  to  one  Gor- 
don, on  the  plaintiff’s  written  order,  as  he  believes  ; that  the 
extent  of  contra  account  of  the  defendant  against  the  plain- 
tiff'was,  as  he  believes,  no  more  than  $13.92  ; that  his  claim 
was  for  a balance  of  wages  for  the  sum  of  $67.47J-  and  it 
would  only  have  been  for  $25.47.J,  if  he  had  known  that  the 
order  in  favour  of  Gordon  for  $42  had  been  paid  ; that  the 
defendant,  at  the  trial,  fully  entered  into  his  defence,  and 
that  the  sum  awarded  to  the  plaintiff  by  the  Judge  was  justly 
due  to  him. 

It  was  sworn  on  behalf  of  the  plaintiff  that  an  ^execution 
had  been  issued  on  the  judgment,  on  which  the  deponent  be- 
lieved certain  cattle  of  the  defendant’s  had  been  seized. 

Spencer  shewed  cause. — Siddall  v.  Gibson , 17  U.  C.  R.  98, 
shews  that  it  was  an  irregularity  to  entitle  the  affidavits  used 
on  this  application  in  any  Court,  as  these  affidavits  were  en- 
titled*. On  the  merits  he  referred  to  McMurtry  v.  Munro , 
14  U.  C.  R.  166;  Wallbridge  v.  Brown. , 18  U.  C.  R.  158  ; 
Turner  v.  Berry , 5 Exch.  858. 

Osier  supported  the  application.  The  affidavits,  it  is  laid 
down  expressly  in  Arch.  Pr.  12  Edn.  1755,  in  a case  of  pro- 
hibition, “should  be  entitled  in  the  Court  to  which,  or  to  the 
Judge  of  which,  the  application  is  to  be  made,  but  not  in  any 
cause  or  matter.”  See  also  11  Edn.  1727.  And  on  the  merits 
he  referred  to  Re  Denton , 32  L.  J.  Exch.  89,  1 H.  & C. 
654  ; Furnivall  v.  Saunders , 26  U.  C.  R.  119  ; Hodgson  v. 
Graham , 26  U.  C.  R.  127  ; Higginbotham  v.  Moore , 8 U. 
C.  L.  J.  68. 

* The  case  referred  to  only  decides  that  the  “affidavit,  &c.,  should 
not  have  been  entitled  in  any  cause,”  not  Court , as  stated  in  the  head- 
note. — Rep. 
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Adam  Wilson,  J. — The  Division  Courts  have  jurisdiction 
of  “ all  claims  and  demands  of  debt,  account  or  breach  of  con- 
tract or  covenant,  or  money  demand,  where  the  amount  or 
balance  claimed  does  not  exceed  one  hundred  dollars.”  The 
amount  of  the  plaintiff’s  side  of  the  account  did  not  exceed 
one  hundred  dollars  ; but  the  question  is,  whether  the  amount 
or  balance  claimed  exceeds  that  sum  ? 

That  depends  upon  the  meaning  to  be  placed  upon  the  ex- 
pression, “ the  amount  or  balance  claimed.  ” In  the  case  of 
Woodhams  v.  Newman , 13  Jur.  456,  the  wording  of  the 
English  County  Courts  Act  was,  that  those  Courts  should 
have  jurisdiction  of  “ all  pleas  of  personal  actions,  where  the 
debt  or  damage  claimed  is  not  more  than  twenty  pounds, 
whether  on  balance  of  account  or  otherwise  ;”  and  there  it 
was  held  that  the  meaning  of  the  words  “ balance  of  account 
or  otherwise”  was,  where  the  parties  themselves  had  balanced 
the  account,  or  where  it  was  balanced  by  payments  made  on 
account  ; but  that  the  plaintiff  was  not  at  liberty  to  reduce 
his  claim  by  crediting  the  defendant  with  a set-off,  for  he 
could  not  compel  the  defendant  to  rely  on  his  set-off,  by  giv- 
ing him  credit  for  it.  McMurtry  v.  Munro , 14  U.  C.  It.  166, 
is  to  the  same  effect,  and  is  founded  upon  Woodhams  v.  New- 
man, cited  by  Mr.  Justice  Burns,  as  ill  7 C.  B.  654.  Turner 
v.  Berry , 5 Exch.  858,  points  to  the  same  distinction  between 
payment  and  set-off ; and  so  also  does  Furnivall  v.  Saunders , 
25  U.  C.  R.  119. 

The  distinction  between  the  two  is  quite  plain.  A pay- 
ment is  a sum  expressly  applicable  in  reduction  of  the  par- 
ticular demand  on  which  it  is  made  ; that  demand  is  there 
fore  reduced  by  the  extent  of  the  payment.  To  constitute  a 
payment,  the  transaction  must  have  the  assent  of  both  par- 
ties, and  for  such  payment  no  action  is  maintainable  ; while 
a set-off  is  a separate  and  independent  demand  which  one 
party  has  against  the  other,  and  in  respect  of  which  he  is  as 
much  a creditor  of  the  other,  as  that  other  is  of  him,  and  for 
which  he  can  as  well  maintain  a separate  action  as  his  credi- 
tor can  for  his  demand. 

In  a case  of  payment,  the  payment  must  be  pleaded  (if 
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the  plaintiff  do  not  credit  it)  when  the  demand  is  sued  for 
in  respect  of  which  the  payment  was  made,  otherwise  it  is  en- 
tirely lost,  and  can  never  be  recovered  back  : Marriott  v. 
Hampton , 7 T.  R.  269  ; Smith's  Leading  Cases  375;  while 
a set-off  need  not  be  pleaded,  and  credit  for  it  cannot  be 
forced  upon  the  party  against  his  will. 

A payment  was  always  a deduction  at  the  Common  Law, 
while  it  required  a Statute  to  enable  a set-off  to  be  made  to 
an  action. 

I am  satisfied,  therefore,  that  if  the  balance  claimed  here 
be  a balance  resulting  from  payments  made  by  the  defendant, 
and  not  from  a set-off  credited  to  him  against  his  will,  the 
Judge  below  had  jurisdiction. 

It  is  stated  in  Archbold's  Practice,  that  on  a question  of 
prohibition,  the  Court  will  look,  not  merely  at  the  plaint  and 
particulars,  but  at  the  actual  facts  ; and  if  it  appear  that  the 
claim  is  in  substance  for  damage  arising  out  of  a matter  ex- 
cluded from  the  jurisdiction  of  the  Court  (as  malicious  pro- 
secution), a prohibition  will  be  granted. 

Referring,  then,  to  the  summons  and  particulars  in  this 
case,  it  appears  the  demand  sued  for  was  a debt  or  account, 
in  which  the  balance  claimed  did  not  exceed  one  hundred 
dollars. 

The  defendant  undertakes  to  show  that  although  this  does 
so  appear  in  the  summons  and  particulars,  yet  it  was  not 
for  such  a claim  in  fact,  because  the  balance  claimed  was  an 
arbitrary,  unwarranted  balance,  struck  by  the  plaintiff  him- 
self, for  the  mere  purpose  of  making  it  appear  that  his  claim 
was  within  the  jurisdiction  of  the  inferior  Court,  and  was 
not  such  a balance  as  was  within  the  provisions  of  the 
statute. 

I have  already  stated  that  a balance  which  is  less  than  one 
hundred  dollars  of  a claim  exceeding  the  amount,  but  reduced 
below  it  by  payment,  is  a balance  within  the  meaning  of  the 
Statute — does  the  defendant  show  that  this  balance  was  not 
arrived  at  in  that  way,  but  in  some  way  unauthorized  by  the 
Statute  h The  defendant  calls  it  the  balance  of  an  unsettled 
account,  as  appears  by  the  particulars  ; and  asserts  that  he 
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objected  at  the  trial  that  the  unsettled  account  exceeded  two 
hundred  dollars,  and  that  the  sum  of  $169.07^  credited  by  the 
plaintiff  on  his  claim  is  “part  of  a set-off  which  the  defendant 
has  against  the  plaintiff’s  claim,  and  that  no  agreement  or 
settlement  had  taken  place  between  them,  in  reference  to 
the  said  claim  or  set-off,  or  any  part  thereof.”  This  does  not 
plainly  shew  that  the  credit  was  a set-off  in  its  proper  signi- 
fication, as  distinguished  from  a payment,  nor  does  it  shew  of 
what  the  alleged  set-off  consisted,  so  that  I could  have  deter- 
mined whether  it  was  or  was  not  a set-off,  while  the  plaintiff 
distinctly  swears  the  defendant  “ paid  him  on  account  of  his 
wages  and  in  liquidation  of  the  account  at  different  times,  in 
all,  the  sum  of  $155.15  in  cash,”  and  “that  the  defendant’s 
contra  account  was,  as  he  believes,  no  niore  than  $13.92.” 
This  latter  sum  is,  I presume,  a set-off,  but  leaving  that  out 
of  consideration,  there  is  the  full  claim  of  $236.55  reduced 
by  payments  amounting  to  $155;  15,  leaving  a balance  claimed 
of  debt  or  account  of  $81.40,  and  so  not  exceeding  one  hun- 
dred dollars.  The  Division  Court  had  therefore  clearly  juris- 
diction in  this  matter. 

The  defendant’s  affidavit  read  in  connection  with  the  plain- 
tiff’s is  not  so  candid  as  it  should  have  been.  He  represents 
the  credit  of  $169. 07  J as  part  of  a set-off  which  he  has 
against  the  plaintiff,  leading  one  to  suppose  that  the  whole 
sum  o/  $16 9.07 J is  a set-off,  and  that  it  is  part  of  a larger 
set-oft  which  he  has  against  the  plaintiff,  while  the  plaintiff 
shows  that  it  is  only  a part  of  this  sum  which  is  a set-off  at 
all,  and  that  such  set-off  is  only  $13.92,  while  all  the  rest  of 
it  is  a payment; 

I am  glad  to  be  able  to  come  to  this  conclusion,  in  a case 
where  the  whole  dispute  is  about  the  trifling  sum  of  $9;  97 
and  where  complete  justice  has  been  done  between  the  parties. 

If  however  it  had  appeared  that  the  jurisdiction  of  the 
Division  Court  had  been  exceeded,  I should  have  been 
obliged  to  have  interposed,  however  small  the  sum  in  liti- 
gation might  have  been,  for  there  can  be  no  question  of 
greater  consequence  at  any  time  brought  before  a Superior 
Court,  then  the  maintenance  of  all  other  Courts  within  their 
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legitimate  jurisdiction.  I think  there  was  no  just  cause  for 
disputing  the  jurisdiction  of  the  Court  below. 

I should  notice  also  that  the  affidavits  on  which  this  mo- 
tion is  founded  are  rightly  intituled  in  the  Superior  Coiirt, 
and  not  in  any  cause  or  matter. 

And  I should  also  say  that  the  summons  for  a prohibition 
should  not  perhaps  have  stayed  the  proceedings  of  the  Court 
below. 

'This  power  has  been  expressly  given  to  the  Judge  ih 
England,  by  the  Imperial  Statute  19  & 20  Yic.  c.  108,  sec. 
40j  which  is  not  applicable  here,  I state  this  that  this 
particular  summons  may  not  be  taken  as  an  admitted  pre- 
cedent. 

I must  discharge  this  application  with  costs,  to  be  paid  by 
Mc'Cabe  to  Miron. 

Summons  discharged  with  costs. 


Hall  v.  Remily  et  al. 

Action  on  bail  bond — Stay  of  proceedings  by  bail. 

Plaintiff  had  R.  arrested  on  mesne  process  on  14th  November,  1867. 
P.  and  H.  became  his  bail  to  the  Sheriff..  Special  bail  was  not  put 
in  within  ten  days,  and  on  2oth  November  plaintiff  took  an  assign- 
ment of  Sheriff’s  bail  bond  and  brought,  an  -action  on  it.  Special 
bail  was  put  in  and  perfected  upon  28th  November,  and  notice 
given. 

Held,  that  the  bail  were  entitled  to  have  the  proceedings  stayed  on 
payment  of  costs. 

[Chambers,  December  18,  1867.] 

This  was  an  application  to  stay  proceedings  on  a bail-bond 
at  thfe  instance  of  the  bail,  for  their  own  indemnity. 

Hall  caused  Remily  to  be  arrested  on  mesne  process  on  the 
14fch  day  of  November,  1867.  After  his  arrest,  Partridge 
and  Heathfield  became  his  bail  to  the  Sheriff.  Special  bail 
was  not  put  in  within  ten  days,  arid  on  the  25th  November 
the  plaintiff  took  an  assignment  of  the  Sheriff’s  bail-bond,  and 
brought  this  action. 


12 — VOL.  iv. 


178 


PRACTICE  REPORTS. 


Special  bail  was  put  in  on  the  28th,  and  perfected.  On  the- 
same  day  notice  thereof  was  given  in  the  usual  form,  which 
concluded  thus  : “ And  that  the  said  bail-piece,  together  with 
the  affidavit  of  justification,  and  of  the  due  taking  thereof, 
was  this  day  filed  in  the  office  of  the  Deputy  Clerk  of  the 
Crown  in  and  for  the  County  of  Middlesex. 

On  the  fifth  day  of  December  the  bail  obtained  a summons 
to  shew  cause  why  the  proceedings  should  not  be  stayed,  on 
the  ground  that  special  bail  had  been  put  in,  in  the  original 
action,  &c. 

J.  B.  Read  shewed  cause,  and  contended  that  though 
special  bail  was  filed,  and  notice  given  after  assignment  of 
“bond  and  before  this  application,  yet  that  the  bail  were  not 
in  a position  to  apply,  twenty  days  not  having  yet  elapsed 
since  the  special  bail  was  filed  : that  the  plaintiff  has  that  time 
to  except,  because  the  notice  of  bail  was  not  accompanied 
with  an  affidavit  of  justification  : that  bail  did  not  therefore 
become  perfect  until  that  time  should  have  elapsed,  in  the 
absence  of  any  order  for  the  allowance  of  the  special  bail 
(Rules  83  and  85  T.  T.  1856) ; and  that  no  notice  of  intention 
to  justify  had  been  given  : Goddard  v.  Jarvis , 9 Bing.  88  ~T 
Turner  v.  Cary , 7 East  697  ; Rule  55,  T.  T.  1856. 

Marcellus  Crombie  supported  the  summons,  and  contended 
that  all  had  been  done  that  was  required,  and  that  the  bail 
were  entitled  to  have  these  proceedings  stayed  on  payment 
of  costs.  He  cited  Burn  v.  Aguilar , 3 East  306  ; Lepine  v. 
Barrat , 8 T.  R.  223  ; Turner  v.  Cary , 7 East  607  ; Rairenie 
•v.  Plumbtree , 2 B.  & P.  35  ; Yonge  v.  Shore , 2 0.  S.  314  ; 
Whitehead  v.  Phillips , 2 B Aid.  585. 

John  Wilson,  J. — This  application  has  been  resisted,  I 
think,  on  a misapprehension  of  the  terms  used  in  reference  ta 
the  perfecting  of  bail,  and  the  manner  in  which  it  is  done. 

The  Courts  will  stay  proceedings,  when  by  reason  of  a, 
breach  of  the  condition  of  a bail  bond,  a suit  has  beeii 
brought  upon  the  bond,  either  at  the  instance  of  the  defend- 
ant, the  Sheriff,  or  the  bail,  if  the  defendant  has  been. 
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rendered,  or  bail  has  been  perfected.  The  plaintiff  does  not 
deny  this,  but  contends  that  bail  has  not  been  perfected. 

It  is  conceded,  that  the  C.  L.  P.  Act  left  the  practice  relat- 
ing to  bail  just  as  it  was  before  that  Act. 

In  our  Courts,  the  practice  differed  from  the  practice  in 
England,  so  far  as  the  2 Geo.  IV.,  2 Sess.,  the  4 Wm.  IV. 
and  our  own  rules  changed  it,  and  it  is  now  regulated  by  the 
Rules  of  Trinity  Term,  1856. 

The  long  established  course  of  practice  has  been  to  put  in 
bail  as  was  done  here.  The  bail-piece  had  an  affidavit  of  the 
due  taking  thereof,  and  where  intended  to  be  perfected,  it 
was  accompanied  with  affidavits  of  justification.  After  it  had 
been  filed,  notice  of  all  this  was  given,  as  has  been  done  here. 
The  plaintiff  was  at  liberty  to  except.  If  he  did  so  without 
good  reason  he  had  to  pay  the  costs,  if  with  good  reason,  the 
defendant  had  to  pay  them ; but  the  object  of  excepting  to 
bail  was  to  compel  them  to  justify.  If  they  had  justified, 
nothing  was  gained  by  excepting  to  them.  Nor  was  justifica- 
tion or  allowance  necessary  where  the  object  Avas  to  surrender 
the  defendant. 

The  case  of  Hodgson  et  al.  v.  Mee,  3 Ad.  & Eh  765,  is  not 
like  this,  but  it  has  settled  the  new  practice  on  the  points 
there  under  discussion  on  the  analogy  of  the  old. 

The  King  v.  Wilson,  3 Dowl.  255,  recognizes  the  practice 
that  it  is  necessary,  before  a motion  to  set  aside  proceed- 
ings against  a Sheriff  is  made,  that  bail  should 
justify. 

Here  the  defendants  have  put  in  and  perfected  the  bail, 
Avhich  the  plaintiff  has  confounded  with  the  allowance  of  it. 

The  proceedings  will  be  stayed  on  payment  of  the  costs  to 
be  taxed  in  the  suit  on  the  bail  bond,  up  to  and  including  the 
6th  day  of  December,  when  this  application  Ayas  made. 

Summons  absolute. 

See  Call  v„  Thelwell,  3 Dowl.  443  ; 1 Chit.  Ar.  Pr.  9 Ed. 
760-7  ; Lush  Pr.  646;  Rules  of  Trinity  Term,  1856,  Nos.  60, 
72,  81,  83. 
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Ross  et  al  v.  Grange. 

Practice  Court — Jurisdiction. 

Held,  1.  That  a Judge  sitting  in  Practice  Court  has  not  power  in  this 
country  to  set  aside  an  order  made  in  Chambers  ; an  appeal  from 
such  order  lies  only  to  the  Court  in  banc. 

2.  That  if  there  be  any  objection  to  the  mode  of  compliance  with  an 
order,  application  should  be  made  to  the  Judge  who  made  it,  (fol- 
. lowing  Rennie  v.  B'eresford,  et  al.,  3 I).  & L.  467.)' 

[Practice  Court,  M.  T.,  1867.1 

The  plaintiff  obtained  a rule  nisi  in  this  Court  as  follows  : 
“ Upon  reading  the  order  made  in  this  cause  on  the  5th 
-day  of  October,  A.  I).  1866,  by  the  Honorable  Mr.  Justice 
John  Wilson  (a  copy  of  which  order  is  filed  on  this  applica- 
tion), setting  aside  the  judgment  on  demurrer  signed  in  this 
cause,  and  giving  the  defendant  leave  to  plead  a plea,  it  is 
ordered  that  the  defendant  do,  upon  notice  to  be  given  to 
him  or  his  attorney  of  this  rule,  shew  cause  why  the  said  or- 
der of  October  5th,  1866,  and  all  proceedings  taken  thereunder, 
should  not  be  set  aside  or  rescinded  with  costs,  on  the  ground 
that  a Judge  in  Chambers  had  no  power  to  set  aside  a judg- 
ment on  demurrer  regularly  signed  in  pursuance  of  a rule  of 
Court  in  that  behalf,  and  that  there  could  be  no  amendment 
Gf  a pleading,  as  ordered  in  said  order,  after  rule  of  Court 
giving  judgment  on  demurrer,  and  not  reserving  leave  to 
amend  ; and  why  all  the  proceedings  after  such  order  should 
not  be  set  aside,  and  why  the  amendment  pleaded  should  not 
be  set  aside  with  costs,  on  the  ground  that  no  leave  was  given 
by  the  order  to  defendant  to  amend,  and  that  his  only  power 
was  to  add  a plea.  ” 

C.  Robinson , Q.  C.,  (. Palmer  with  him)  shewed  cause  and 
took  the  following  preliminary  objections  : 

1.  The  rule  does  not  refer  to  the  affidavits  as  having  been 
previously  filed  or  used  in  Chambers. 

2.  The  only  affidavits  filed  on  application  for  the  rule 
are  those  of  the  plaintiff,  and  not  all  the  affidavits  used  in 
Chambers,  and  the  practice  requires  that  all  the  materials 
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used  in  Chambers  should  be  produced  on  moving  against  the 
rule:  Chit.  Pr.  1580,  1610,  1611  ; Small  v.  Eccles , 1 U.  C. 
L.  J.,  N.  S.  122;  Needham  v.  Bristow , 1 Dowl.  E".  S*  700  ; 
Bennett  v.  Benham,  15  C.  B.  1ST.  S.  616  ; Dick-ey  v.  Mvdhol- 
land , 2 Prac.  Rep.  69  ; Mitchell  v.  Harding , 5 L.  T.  E.  S. 
348  ; Warman  v.  Halahan , 30  L.  J.  Q.  B.  48 ; Cesarini  v. 
Ponzain,  4 J-ur.  1ST.  S.  813. 

3.  A Judge  sitting  in  Practice  Court  has  no  power  to 
set  aside  an  order  made  by  a Judge  in  Chambers.  There 
is  no  appeal  from  Chambers  to  Practice  Court.  The  practice 
here  is  regulated  by  Statute  (Con.  Stat.  U.  C.  cap.  10,  secs. 
9,  10),  and  differs  in  that  respect  from  the  practice  in 
England. 

As  to  costs  see  Croft  v.  Lmnley , 25  L.  J.  Q.  B.  81 ; Phillips 
v.  Masson  et  al , 9 U.  C.  Q.  B.  28. 

McMichael  supported  his  rule,  citing  King  v.  Meyers , 5 

Dowl.  686. 

Morrison,  J. — It  was  admitted  at  the  bar  that  the  objec- 
tion here  taken  had  been  raised  for  the  first  time ; that  appli- 
cations to  rescind  and  reverse  Judges’  orders  had  been  fre- 
quently made  in  this  Court  without  question  ; but  as  the  want 
of  jurisdiction  is  now  urged,  it  becomes  necessary  to  see 
whether  any  authority  is  conferred  upon  the  Practice  Court 
to  hear  and  determine  an  application  of  this  nature. 

The  various  writers  of  the  books  of  practice  say  that  the 
jurisdiction  of  a Judge  in  Chambers  is  partly  conferred  by 
Statute,  and  partly  has  grown  up  by  immemorial  usage,  the 
origin  being  obscure.  In  England  the  Statutes  11  Geo.  IV. 
and  1 Wm.  IV.  cap.  70,  and  1 & 2 Vic.  cap.  45,  give  to  the 
Judges  of  the  respective  Courts  there,  when  sitting  in  Cham- 
bers, a general  and  concurrent, jurisdiction  in  the  transac- 
tion of  business,  the  same  as  if  they  were  Judges  of  the 
Court  in  which  the  business  or  action  is  pending,  the 
language  used  being  similar  and  to  the  like  effect  as  that 
used  in  the  10th  section  of  our  Con.  Stat.  U.  C.  cap.  10, 
with  the  exception  that  to  the  end  of  the  10th  section  of  our 
Act,  these  words  are  added  : “ subject  to  the  right  of  appeal 
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to,  and  of  revision  by  the  full  Court  in  which  the  matter  may 
be  depending.” 

Previous  to  the  establishment  of  the  Bail  Court  in  England 
under  the  1 Wm,  IV.,  already  cited  (a  Court  corresponding 
to  our  Practice  Court),  it  is  quite  clear  that  if  parties  were 
dissatisfied  with  the  order  of  a Judge  made  in  Chambers,  they 
had  to  apply  to  the  Court  in  hanc  either  to  rescind  or  review 
it ; and  since  the  1 Wm.  IV.,  it  has  been  held  in  England 
that  a single  Judge  sitting  in  the  Bail  Court  could  reverse 
the  decision  of  a Judge  in  Chambers.  I refer  to  the  case  of 
King  v.  Meyers , 5 Dowl.  686.  It  was  there  contended  that 
it  was  not  competent  for  a Judge  sitting  in  the  Bail  Court 
to  reverse  the  decision  of  a Judge  at  Chambers,  when  Cole- 
ridge, J.,  said  “it  was  the  continual  practice  of  that  Court 
to  entertain  such  motions,  and  that  the  Judges  would  be  ex- 
tremely sorry  if  anything  which  passed  at  Chambers  could  not 
be  freely  reviewed  in  the  Bail  Court.” 

Upon  the  strength  of  that  ■ authority,  I would  have  held 
that  this  Court  had  authority  to  deal  with  this  motion,  were 
it  not  for  the  proviso  already  referred  to,  appended  to  section 
10  of  our  Act,  providing  that  Chambers  business  transactions 
by  a single  Judge  out  of  Court  are  subject  to  the  right  of 
appeal  to  and  of  review  by  the  full  Court  in  which  the  matter 
may  be  depending. 

The  Legislature  by  the  previous  section  (sec.  9)  established 
the  Practice  Court  with  very  general  powers,  and  I think 
we  may  presume  that  their  attention  was  drawn  to  the  point, 
and  when  enacting  the  provisions  respecting  the  transaction 
of  business  in  Chambers,  they  reserved  the  right  of  review- 
ing a Judge’s  order  in  the  full  Court,  using  the  word  “ full” 
for  the  purpose  of  distinguishing  the  Court,  or  the  Court  in 
banc , from  the  Practice  Court,  authorized  by  the  previous 
section. 

I am  therefore  of  opinion  that  I must  sustain  the  objection 
as  to  jurisdiction. 

It  was  also  contended  by  Mr.  McMichael  that  if  I had 
no  authority  to  rescind  the  decision  of  my  brother  Wilson, 
that  that  part  of  his  rule  which  asked  to  set  aside  the  amend- 
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ment  pleaded  under  the  J udge’s  order  should  be  made  abso- 
lute, as  the  only  power  given  by  the  order  was  to  add  a plea, 
and  not  to  amend ; but  I think  the  proper  course  in  such  a 
case  is  that  pointed  out  in  Rennie  et  al.  v.  Beresford  et  al., 
3 D.  & L.  467,  where  Alderson,  Baron,  said  : “If  there  be 
any  objection  to  the  mode  of  compliance  with  the  order  which 
I made  at  Chambers,  that  is  a proper  matter  to  go  to  Cham- 
bers again  ; for  application  should  be  made  to  the  J udge  to 
enforce  his  own  order.  It  is  only  proper  to  come  to  the 
Court  where  you  deny  the  exercise  of  the  Judge’s  discretion 
at  Chambers.” 

The  rule  will  be  discharged,  and  there  can  be  no  costs  ; and, 
as  plaintiff  desires  it,  all  proceedings  will  be  stayed  until  after 
the  first  four  days  of  next  term. 

Rule  discharged  without  costs. 


McInnes  v.  Davidson. 

Insolvent  Acts — Order  by  Judge  to  produce  books — Insufficient  compliance 
— Contempt — Punishment,  nature  of. 

.An  insolvent  was  ordered  by  a County  Judge  to  produce  certain  books 
and  papers.  These  were  at  the  time  at  Bruce  Mines,  and  the  insol- 
vent did  not  feel  called  upon  to  go  there  for  them,  and  an  order  was 
made  ex  parte  for  his  committal  for  disobedience  of  the  order.  The 
insolvent  had,  however,  in  the  meantime,  taken  the  books  to  Mon- 
treal and  given  them  to  one  H.  to  hand  to  the  assignee.  He  was 
then  arrested,  and  subsequently  applied  for  his  discharge,  which 
was  refiised.  The  books  were  afterwards  handed  over  to  the  proper 
person,  though  in  a mutilated  condition,  which  mutilation  the  insol- 
vent  said  must  have  been  done  at  Montreal.  He  then  again  applied 
for  his  discharge  on  the  ground  that  he  had  complied  with  the  order, 
.and  that  the  imprisonment  was  for  compulsory  purposes  only.  The 
"County  Judge,  however,  made  an  order  refusing  the  application,  and 

. the  insolvent  then  appealed  from  this  last  order  to  a Judge  in  Cham- 
bers at  Toronto. 

It  was  urged  that  the  warrant  of  arrest  was  insufficient  on  its  face  ; 
that  no  demand  was  made  of  the  books,  or  refusal  to  give  them 
shewn,  and  therefore  no  contempt  ; and  that  the  power  of  imprison- 
ment was  only  to  enforce  compliance  with  the  order,  and  not  in 
pcenam. 

Held,  1.  That  the  Judge  at  Toronto  had  no  right  to  enquire  into  the 
legality  or  propriety  of  the  warrant  for  arrest,  or  as  to  the  nature 
or  object  of  the  imprisonment  authorized  by  the  Statute,  or  whether 
the  warrant  was  an  order  and  so  an  appealable  matter  under  the 
Acts. 

2.  That  the  last  order  of  the  County  Judge  was  not  improperly  made, 
and  the  appeal  was  merely  an  appeal  from  that  order. 

The  purposes  for  which  imprisonment  is  imposed  enumerated. 

-Qucere,  whether  in  this  case  the  imprisonment  was  coercive  or  punitive. 

[Chambers,  November  15,  1867-1 
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Notice  of  appeal,  elated  the  1 Oth  of  October,  1867,  was 
served  by  the  defendant  (an  insolvent)  that  he  would  appeal 
to  one  of  the  J udges  of  Common  Law  at  Toronto  against  the- 
order  and  decision  of  the  Judge  of  the  County  Court  of  the1 
County  of  Wentworth,  made  on  the  16th  of  September  last, 
refusing  and  discharging  the  petition  of  the  insolvent,  where- 
in he  prayed  to  be  discharged  from  further  imprisonment  un- 
der the  warrant  of  the  said  Judge  of  the  County  Court  of  the 
17th  August  last ; and,  the  appeal  having  been  allowed,  no- 
tice was  further  given  that  the  insolvent  would  present  a pe- 
tition to  the  presiding  Judge  in  Chambers  at  Osgoode  Hall, 
and  that  the  insolvent  would  (amongst  other  things)  insist  on 
the  following  ground  of  appeal,  namely,  that  he  had  complied 
with  the  order  of  the  said  J udge  of  the  County  Court,  on  the 
26th  of  June  last  fully,  or  as  fully  as  it  was  in  his  power  to 
do,  and  therefore  should  have  been  discharged  by  the  said 
Judge — the  power  of  imprisonment  conferred  on  the  said 
Judge  being  intended  for  compulsory  purposes  only,  and  not 
for  purposes  of  punishment. 

The  petition  stated  that  the  insolvent,  who  had  been  carry- 
ing on  business  as  a country  merchant  at  the  Bruce  Mines, 
assigned  on  the  16th  of  November,  1866,  all  his  property  and 
assets  to  John  White,  an  official  assignee,  then  and  now  of 
Montreal,  in  trust  for  the  payment  of  his  debts,  and  his  estate 
having  been  subsequently  placed  in  compulsory  liquidation, 
such  proceedings  were  had  that  the  appointment  of  John 
White  as  such  assignee  was  confirmed  : 

That  on  the  26th  of  June,  1867,  the  said  Judge  of  the 
County  Court,  acting  in  insolvency,  made  an  order  requiring 
the  insolvent  to  deliver  to  the  said  assignee,  or  such  agent  as 
he  should  name,  all  letters,  books  containing  copies  of  let- 
ters in  any  way  connected  with  his  late  business,  and  all 
letters,  vouchers,  notes,  deeds,  and  documents  relating  there- 
to, which  order  was  served  on  the  insolvent,  in  Hamilton,  on 
the  same  day  : 

That  at  the  time  of  serving  the  said  order  the  insolvent 
had  only  some  letter  books,  some  registered  deeds  for  lands, 
and  a bundle  of  old  letters,  retired  notes  and  accounts,  or 
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invoices  of  no  use  in  ascertaining  the  state  of  liis  affairs,  all 
of  \vhich  at  that  time  were  at  Bruce  Mines,  some  hundreds  of 
miles  from  Hamilton,  and  much  further  from  Montreal, 
where  the  . assignee  lived  : 

That  the  insolvent  was  never  after  the  service  of  the  said 
order  asked  for  the  said  books  or  documents  by  the  assignee, 
or  by  any  one  professing  to  be  authorized  by  him  to  receive 
them,  but  nevertheless,  on  the  17th  of  August,  1867,  a war- 
rant was  issued  by  the  said  Judge  of  the  County  Court,  on 
the  ex  parte  application  of  the  plaintiff,  ordering  the  insol- 
vent to  be  committed  to  the  common  jail  of  the  County  of 
Wentworth  for  six;  months,  under  which  warrant  he  was 
arrested  in  Montreal,  and  conveyed  thence  to  Hamilton,  and 
there  lodged  in  the  common  jail  : 

That  on  the  24tn  of  August,  1867,  the  insolvent  applied  to 
the  said  J udge  of  the  County  Court  to  be  discharged  from 
imprisonment  under  the  said  warrant,  which  application  was 
refused  by  the  Judge 

That  the  insolvent  did  not  understand  that  the  order  for 
the  delivery  of  the  books  and  documents  imposed  on  him  the 
obligation  of  going  or  sending  to  Bruce  Mines  for  them,  or 
of  carrying  or  conveying  them  to  the  assignee  at  Montreal,  as 
the  insolvent  was  informed  the  said  J udge  in  effect  held  in 
refusing  the  application  of  the  insolvent  : and  that  if  it  did 
impose  upon  him  such  obligation,  it  was  absolutely  beyond  his 
power  to  comply  with  it,  having  not  a dollar  of  his  own,  nor 
any  means  of  defraying  the  expenses  thereof,  the  assignee 
having  received  all  his  property  and  assets  ; but  having 
been  gratuitously  provided  by  some  relatives  with  the  means 
of  going  to  Bruce  Mines,  no  part  of  which  was  furnished 
either  by  his  creditors  or  by  the  assignee,  he  conveyed  the 
said  books  and  papers  to  Montreal,  and  left  them  at  the 
counting  house  of  Messrs.  Hingston,  Telfer  & Co.,  in  Montreal, 
and  the  assignee  received  notice  thereof,  and  the  books  and 
papers  were  shortly  after,  as  the  insolvent  has  been  informed 
and  believes,  offered  to  the  assignee  by  Mr.  James  Hingston, 
of  the  firm  of  Hingston,  Telfer  & Co.,  but  he  declined  to 
receive  them  : 

That  after  the  refusal  of  the  application  of  the  insolvent  to 
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"be  discharged,  he  procured  the  said  books  and  papers  to  be 
forwarded  from  Montreal  and  delivered  to  Miles  O’Reilly, Esq., 
who,  as  the  insolvent  was  informed,  delivered  them  to  Messrs. 
Burton  & Bruce,  the  assignee  having,  as  the  insolvent  was 
informed,  authorized  such  delivery  to  them  as  a delivery  to 
himself  : 

That  on  the  30th  of  August,  1867,  the  insolvent  applied  to 
the  said  Judge  to  be  discharged  from  further  imprisonment, 
setting  forth  in  his  petition  for  that  purpose  the  previous 
statements,  which  application  was  refused  on  the  16th  of  Sep- 
tember last  : 

That  the  insolvent  complied  with  the  said  order  of  the  26th 
of  June  last  to  the  utmost  of  his  power  before  making  the 
last-mentioned  application,  and  his  further  imprisonment  can 
be  of  no  use  to  any  one,  except  thereby  to  coerce  some  of  his 
friends  or  connections  into  assuming  the  payment  of  his 
debts  : 

That  on  receiving  the  said  letter  books  from  Montreal  (which 
contained  the  insolvent’s  private  as  well  as  his  business  let- 
ters), he  found  that  some  leaves  had  been  removed  from  the 
one  of  most  recent  date,  and  although  he  was  unable  to  set 
forth  what  was  contained  in  the  said  missing  leaves,  he  is 
able  to  say,  and  does  say,  that  they  did  not  contain  any 
matter  of  any  use  to  the  assignee  or  his  creditors  in  ascer- 
taining the  state  of  his  affairs  or  otherwise  howsoever  ; and 
that  he  is  unable  to  say  how  the  missing  leaves  were  remov- 
ed, but  they  were  removed  without  the  insolvent’s  knowledge 
or  consent,  and  against  his  will  ; and  until  he  received  the 
affidavit  of  James  Kingston,  of  the  11th  of  September,  and  of 
Edward  J.  Lindsay,  of  the  10th  of  September,  he  was  under 
the  belief  that  they  were  removed  while  the  said  books  were 
lying  in  the  counting  house  of  Kingston,  Telfer  & Co.,  in 
Montreal. 

The  insolvent,  therefore,  prayed  that  he  might  be  allowed 
to  appeal  from  the  last  mentioned  decision  of  the  said  Judge, 
and  that  the  said  decision  might  be  reversed,  and  he  be  dis- 
charged from  further  imprisonment  under  the  said  warrant 
being  fully  persuaded  that  he  could  not  live  the  said  six 
months,  if  retained  in  his  present  place  of  confinement. 
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W.  Sydney  Smith  shewed  cause. 

The  warrant  of  imprisonment  is  not  an  order  appealable  by 
the  Statute,  and  the  sentence  of  imprisonment  when  awarded 
cannot  be  remitted  : Ward  v.  Armstrong , 4 U.  C.  Prac.  Rep. 
60  ; Insolvent  Act  of  1864,  sec.  8,  sub-sec.  7 ; Insolvent  Act 
of  1865,  sec.  29. 

Jas.  Paterson  and  Curran  supported  the  petition. 

The  insolvent  may  proceed  in  case  of  a wrongful  imprison- 
ment either  by  way  of  appeal  under  the  Statute,  or  by  habeas 
corpus  at  the  Common  Law  : Deacon’s  Law  of  Bankruptcy, 
727  ; Ex  parte  Jones , 1 Mont.  I).  & D.  145. 

The  warrant  should  have  stated  that  the  insolvent  had  the 
books  and  documents  in  his  possession,  for  not  delivering 
which  he  was  committed  : Crowley’s  case , 2 Swan.  1. 

No  jurisdiction  is  shewn  on  the  face  of  the  warrant. 

No  demand  of  books  was  ever  made  of  the  insolvent,  nor 
was  any  refusal  by  him  to  deliver  them  shewn.  There  was 
therefore  no  contempt.  It  is  not  mere  disobedience  that  is 
punished — it  is  wilful  disobedience,  and  none  is  shewn  here  : 
Miller  v.  Knox,  4 B.  N.  C.  574. 

- The  power  of  imprisonment  is  conferred  only  to  enforce 
compliance  with  the  orders  of  the  Court,  and  when  that  has 
been  secured  the  imprisonment  should  no  longer  be  continued. 
It  was  not  intended  strictly  to  be  a proceeding  in  pcenam  : 
Ex  parte  Oliver,  1 Rose  407,  2 Y.  & B.  244  ; Ex  parte  James , 
3 Jur.  538. 

Adam  Wilson,  J. — The  clause  under  which  the  original 
■order  of  the  26th  of  June,  1867,  for  the  delivery  by  the 
insolvent  of  his  letter  books  to  the  assignee  or  to  any  agent 
he  might  name,  is  sec.  29  of  the  Act  of  1865.  But  the 
Judge  must  have  possessed  such  power,  independently  of  that 
clause,  under  sec.  3,  sub-secs.  9,  11,  22,  of  the  Act  of  1864, 
although  what  his  power  of  punishment  would  have  been  in 
the  absence  of  the  express  provision  contained  in  the  Act  of 
1865  is  not  quite  certain. 

No  complaint  has  been  made  in  this  present  appeal  against 
the  order  of  the  26th  of  June,  for  the  delivery  up  of  the 
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letter  books,  nor  has  any  complaint  been  made  against  the 
warrant  of  commitment  dated  the  17th  of  August  last, 
imposing  six  months’  imprisonment  upon  the  insolvent, 
“ or  until  this  Court  (the  County  Court  Judge)  shall  make 
order  to  the  contrary.”  Nor  is  any  complaint  made  that  the 
petition  of  the  insolvent  to  the  Judge  of  the  County  Court, 
dated  the  22nd  of  August  last,  praying  to  be  discharged 
from  custody  under  the  warrant  of  commitment  was  impro- 
perly disposed  of,  the  Judge  having  been  of  opinion  “that 
the  insolvent  was  disobeying  the  order  of  the  26th  of  June,” 
and  “ refusing  to  rescind  or  set  aside  the  order  of  commit- 
ment, or  to  make  any  order  for  the  discharge  of  the  insolvent, 
unless  he  complied  with  the  order  requiring  him  to  deliver  up 
these  books  and  papers.” 

The  appeal  is  merely  against  the  order  of  the  Judge  of  the 
County  Court  of  the  16th  of  September  last,  refusing  to  grant 
the  application  of  the  insolvent,  of  the  30th  August,  to  be 
discharged  from  further  imprisonment,  because  he  had  com- 
plied with  the  order  for  the  delivery  up  of  the  letter  books, 
&c.,  so  far  as  it  was  in  his  power  to  do  so. 

In  disposing  of  that  application,  the  learned  Judge  said 
that  he  considered  sec.  29  of  the  Act  of  1865  both  compul- 
sory and  punitive,  because  the  time  fixed  by  it  was  definite 
and  not  “ until  further  order  : ” that  the  term  of  imprison- 
ment awarded  under  the  Con.  Stat.  of  U.  C.  ch.  24,  sec.  41, 
was  of  the  same  nature,  and  the  punishment  under  it  had 
been  considered  as  final  when  it  had  been  ordered  : that  he 
had  before  thought  the  insolvent  had  wilfully  disobeyed  the 
order  of  the  26th  of  J une,  and  he  was  not  satisfied  the  insol- 
vent had  done  all  in  his  power  since  to  comply  with  it — “ It 
was  his  duty  to  hand  the  books  and  letters  to  the  assignee, 
but  instead  of  doing  so  he  hands  them  to  the  person  whose  claim 
upon  the  estate  is,  apparently  with  good  reason,  disputed  by 
the  assignee,  and  whose  interest  it  was  to  destroy  any  letters 
tending  to  shew  that  his  account  is  incorrect.  Certain  letters 
have  been  removed  apparently  by  Mr.  Hingston,  for  the 
insolvent  swears  that  the  letters  were  in  the  book  when  it 
was  handed  to  him.  He  also  says  that  the  books  and  letters 
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were  handed  to  Mr.  Kingston  to  be  delivered  to  the  assignee  ; 
he  was  therefore  the  agent  of  the  insolvent  for  the  purpose 
of  delivery,  and  the  insolvent  is  bound  for  his  acts  and 
omissions.  For  all  that  appears,  these  missing  letters  may  still 
be  in  the  hands  of  the  agent,  Mr.  Kingston,  and  until  the 
insolvent  shews  how  these  letters  were  abstracted  and  what  has 
become  of  them,  or  produces  them,  he  does  not  come  into  Court 
with  clean  hands  to  ask  for  his  discharge.  I refuse  to  grant 
the  prayer  of  the  petition  for  the  discharge  of  the  insolvent.” 
In  pursuance  of  this,  the  order  of  the  16th  of  September,  now 
appealed  from,  was  drawn  up. 

As  I have  before  stated,  I do  not  consider  I have  to 
determine  on  the  regularity-,  legality,  or  propriety  of  any  of 
the  proceedings  prior  to  the  application  of  the  30th  August, 
and  the  order  made  thereon,  unless  so  far  as  the  grounds  of 
appeal  necessarily  extend  to  them,  and  bring  them  within  the 
operation  of  the  appeal  ; and  a ground  of  appeal,  that  the 
J uage  should  have  discharged  . the  insolvent  because  the 
insolvent,  as  he  maintained  and  now  maintains,  had  com- 
plied with  the  order  of  June,  so  far  as  it  was  in  his  power  to 
do  so,  will  not,  in  my  opinion,  let  in  objections  to  the  validity 
-,or  invalidity  of  the  warrant  because  it  was  ex  parte, or  because 
'it  does  not  set  out  a full  enough  cause  for  commitment,  nor 
because  the  insolvent  could  not  or  should  not  have  been 
required  to  go  to  the  Bruce  Mines  without  a tender  of  his 
expenses  for  the  purpose  of  getting  the  books  and  taking 
them  to  the  assignee.  Nor  have  I to  consider  whether  the 
warrant  is  an  order,  and  so  appealable  or  not,  because  the 
warrant  has  not  been  appealed  from.  Nor  am  I required  to 
determine  whether  the  29th  section  of  the  Act  of  1865  makes 
the  imprisonment  unconditional  for  the  term  awarded,  or 
whether  its  purpose  and  object  are  not  just  as  the  warrant  in 
this  case  is,  in  fact,  punishment  in  substance,  but  determin- 
able on  submission  made — “six  months  imprisonment,  or  until 
this  Court  shall  make  order  to  the  contrary.” 

Imprisonment  is  imposed  for  different  purposes — for  pre- 
vention, as  by  a constable  to  hinder  a fray,  or  by  any 
person  to  restrain  a misdemeanor  or  prevent  a felony  : for 
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security , as  in  cases  for  debt  or  other  civil  demand  before 
judgment,  or  in  criminal  cases  before  investigation  or  trial, 
or  until  sureties  for  the  peace  are  given  ; by  way  of  satisfac- 
tion, as  upon  a capias  ad  satisfaciendum  : in  coercion , fo 
ensure  the  performance  of  some  particular  act,  as  in  cases  of 
actual  contempt,  until  the  contempt  be  purged  ; and  in  cases 
of  supposed  contempt,  as  for  not  making  a return  of  legal 
process  ; or  for  not  paying  over  moneys  raised  by  such  pro- 
cess by  officers  of  the  Court,  until  return  of  payment  is  made, 
and  to  enforce  the  payment  of  pecuniary  fines  ; and  punitive 
as  in  criminal  sentences. 

In  cases  of  contempt  the  warrant  of  commitment  is  pro- 
perly expressed,  that  the  party  be  kept  until  further  order  : 
Green  v.  Elgie , 5 Q.  B.  99. 

Whether  the  imprisonment  here  is  coercive  or  punitive  it  is 
not  for  me  at  present  to  express  an  opinion,  nor  is  it  for  me 
to  say  which  it  is  in  cases  arising  under  ch.  24,  sec.  41,  be- 
fore referred  to. 

The  fact  of  a party  being  “ recommitted  to  close  custody 
for  any  period  not  exceeding  twelve  months  and  to  be  then 
discharged,”  under  the  Con.  Stat.  IT.  C.  ch.  sec.  11,  because 
it  appears  to  the  Court  or  Judge  that  the  debt  was  contracted 
by  fraud,  &c.,  is  a case,  I should  think,  of  plain  and  direct 
punishment,  and  nothing  can  be  done  or  is  to  be  done  com- 
pensatory or  in  mitigation  of  it.  Whether  the  same  can  be 
said  where  the  principal  purpose  is  to  procure  the  delivery  of 
books,  or  the  giving  of  full  information  which  may  benefit  the 
creditors,  and  when  the  refusal  is  sure  to  be  persisted  in,  is 
not  very  clear  ; that  it  may  be  till  answer  made,  or  until 
further  order,  is  perhaps  quite  probable  : The  King  v.  Jack- 
son,  1 Q.  B.  653  ; Groome  v.  Forrester , 5 M.  & R.  61. 

The  reason  I am  not  called  upon  to  consider  what  the 
nature  of  the  imprisonment  which  has  been  awarded  under 
the  29  th  section  before  mentioned  is,  that  on  the  merits  of 
the  application,  assuming  the  J udge  could  review  and  alter 
his  former  decision,  I think  the  learned  Judge  was  quite 
right  in  treating  the  delivery  over  of  the  books  in  a 
mutilated  form,  (which  mutilation  to  some1  extent  might 
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not  unfairly  be  attributed  to  the  insolvent,  and  at  any  rate 
that  it  had  not  been  satisfactorily  accounted  for  or  explained, 
or  what  had  become  of  the  missing  leaves,)  was  not  conduct 
which  amounted  to  a compliance  by  him  of  the  order  of  the 
26th  of  June,  so  far  as  it  was  in  his  power  to  comply  with 
the  same. 

If  I had  been  of  opinion  that  the  insolvent  had  truly  com- 
plied with  the  order  referred  to,  I should  have  been  obliged 
to  have  considered  whether  it  was  or  was  not  within  the 
jurisdiction  of  the  learned  Judge  to  have  re-opened  the  ques- 
tion and  term  of  imprisonment. 

Because  I conceive  the  order  of  the  learned  Judge  of  the 
16th  of  September  was  not  improperly  made,  discharging  the 
application  of  the  insolvent  of  the  30th  of  August,  I must 
dismiss  the  appeal  with  costs,  to  be  paid  by  the  appellant  to 
the  present  plaintiff. 

Appeal  dismissed  with  costs. 


Brand  v.  Bickle. 

Insolvent  Acts  o/1864  & 1865 — Sale  of  goods — Interpleader. 

When  a sale  has  been  had  under  an  execution  against  a judgment 
debtor,  who  after  the  sale  makes  an  assignment  in  insolvency,  the 
proceeds  of  the  sale  are  not  vested  in  the  official  assignee,  but  go  to 
the  judgment  creditors. 

A Sheriff  has  a right  to  an  interpleader  in  such  a case,  where  the 
proceeds  are  claimed  by  the  official  assignee. 

[Chambers,  January  15,  1868.] 

On  the  30th  December  last,  the  Sheriff  of  the  United 
Counties  of  Northumberland  and  Durham,  obtained  from  the 
Chief  Justice  of  the  Common  Pleas  an  interpleader  summons, 
calling  upon  the  plaintiff  (the  execution  creditor)  and  one 
Robert  Elias  Sculthorp,  the  claimant  of  the  proceeds  of  the 
sale  had  under  a writ  of  fi.  fa.  issued  herein,  to  appear  and 
shew  cause  why  they  should  not  maintain  or  relinquish  their 
respective  claims. 

The  summons  was  returnable  on  the  3rd  January,  when  it 
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was  enlarged  till  the  8th  January,  on  which  day  the  Sheriff 
filed  an  additional  affidavit  shewing  that,  since  the  service 
of  the  summons,  the  defendant  (the  execution  debtor)  had 
made  a voluntary  assignment  to  one  E.  A.  McNaughton,  ail 
official  assignee  at  CobOurg,  under  the  Insolvent  Act  of  1864; 
and  that  he  (the  Sheriff)  had  been  served  with  a notice  of 
claim  by  or  on  behalf  of  the  official  assignee,  who  also  claimed 
the  proceeds  of  the  sale  ; upon  which  Mr.  Justice  Morrison, 
then  presiding  in  Chambers,  enlarged  the  summons  for  a 
week,  at  the  same  time  ordering  notice  of  the  enlargement  to 
be  served  on  the  official  assignee,  to  enable  him  to  appear 
and  sustain  or  relinquish  his  claim,  which  was  accordingly 
done. 

On  the  15th  January,  the  summons  again  came  up  for 
argument  before  Mr.  Justice  Adam  Wilson,  when  it  was 
agreed  between  the  parties  that  his  Lordship  should  dispose 
of  the  claims  summarily,  and  not  order  an  issue.  It  appear- 
ed, from  the  affidavits  filed  by  the  Sheriff,  in  addition  to  the 
above  facts,  that  the  sale  under  the  writ  of  fi.  fa.  herein  had 
taken  place  in  December  last  ; and  that  he  realized  thereon 
the  sum  of  $230  ; that  on  the  day  before  the  sale,  a writ  of 
fi.  fa.  (goods)  against  the  same  defendant,  at  the  suit  of  the 
said  ScU.1  thorp,  the  claimant  herein,  had  been  placed  in  his 
hands  ; and  that  the  said  Sculthorp  had,  since  the  sale, 
served  him  with  a notice  that  he  claimed  the  proceeds  of  the 
said  sale  under  his  execution,  on  the  ground  that  the  judg- 
ment on  which  the  plaintiff's  execution  was  issued  had  been 
released. 

On  behalf  of  the  claimant  SCulthOrp,  was  filed  a verified 
copy  of  a release  executed  in  1865  by  the  plaintiff  and  others, 
releasing  the  defendant  from  all  claims  whatsoever  that  they 
or  any  of  them  had  against  him  (the  defendant),  and  it  was 
contended  that  if  the  judgment  was  released  by  a good  and 
valid  release,  the  plaintiff  waS  hot  entitled  to  issue  execution 
upon  it,  or  to  take  any  steps  whatever  to  enforce  it,  and  that 
therefore  the  claimant  was  as  against  the  plaintiff  entitled  to 
have  the  proceeds  of  the  sale  applied  on  his  execution,  which 
was  not  in  any  way  impeached. 
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As  to  the  claim  of  the  official  assignee,  he  referred  to  the 
Insolvent  Act  of  1864,  sub-sec.  7,  of  sec.  2,  and  sub-sec.  22, 
of  sec.  3,  and  to  the  sections  12  & 13  of  the  Act  of  1865, 
amending  the  same  ; and  contended  that  under  sec.  12,  as  a. 
.sale  of  the  goods  had  actually  taken  place  under  an  execution, 
the  proceeds  thereof  were  not  vested  in  the  official  assignee 
by  virtue  of  the  assignment,  as  it  had  been  made  subsequent 
thereto,  and  that  therefore  the  official  assignee  was  not  en- 
•tifcled  to  the  proceeds.;  and  in  support  of  this  contention  cited, 
in.  addition  to  the  above  mentioned  Acts,  Converse  v.  Michie , 
16  U.  C.  C.  P.  167,  and  White  v.  Treadwell.  17  U.  C.  C.  P. 
487, 

A.  II.  Meyers , for  the  execution  creditor.  The  proceeds  of 
the  sale  are  claimed  by  the  official  assignee,  under  the  Insol- 
vent Act  of  1864,  and  the  Sheriff  has  no  right  to  make  this 
application.  The  Act  of  1865  respecting  interpleading  does 
mot  apply  to  such  a case  as  this.  The  release  had  never 
been  acted  upon  or  considered  as  releasing  the  judgment  by 
the  plaintiff. 

Donald  Betliune , for  the  official  assignee.  The  Sheriff  is 
mot  properly  in  Court,  and  the  official  assignee  is  entitled  to 
receive  the  proceeds  of  the  sale  : all  the  assets  of  the  insol- 
vent, of  every  kind  and  description,  are  vested  in  the  assignee, 
s&nd  in  section  12  of  the  Act  of  1865,  does  not  exempt  the 
money  in  dispute  herein,  even  although  the  sale  had  taken 
place  before  the  assignment  : and  at  all  events  the  claimant 
Is  not  entitled  to  it,  as  it  had  not  been  made  under  his  ex- 
ecution ; and  if  the  plaintiff  is  not  entitled  to  it  under  his 
execution,  it  must  go  to  the  assignee. 

Adam  Wilson,  J. — I must  overrule  the  objection  taken 
that  the  Sheriff  is  not  properly  before  me,  or  entitled  to  make 
this  application.  This  is  one  of  the  cases  to  which  the  Act 
of  1865,  amending  the  Interpleading  Act,  was  intended  to 

apply. 

In  the  face  of  the  release  filed  by  the  claimant,  I cannot 
see  what  right  the  plaintiff  has  to  claim  the  money  at  all. 
Me  has  released  his  judgment,  and  there  is  therefore  nothing 
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due  upon  it.  The  claimant’s  execution  was  in  the  Sheriff’s 
hands  before  the  sale  took  place,  and  I think  he  is  entitled  to 
have  the  proceeds  of  the  sale  applied  on  it. 

I also  think  that  he  is  entitled  to  it  as  against  the  official 
assignee  ; for  section  12  of  the  Act  of  1865  says  that  “ the 
operation  of  the  7th  sub-section  of  section  2,  and  of  the 
22nd  sub-section  of  section  3,  of  the  Act  of  1864,  shall 
extend  to  all  the  assets  of  the  insolvent  of  every  kind  and 
description,  although  they  are  actually  under  seizure,  under 
any  ordinary  writ  of  attachment,  or  under  any  writ  of  ex- 
ecution, so  long  as  they  are  not  actually  sold  by  the  Sheriff 
or  Sheriff  s officer,  under  such  writ.”  In  this  case  the  goods 
were  actually  sold , and  therefore  I think  the  official  assignee 
is  not  entitled  to  the  proceeds.  I will  therefore  order  that 
the  plaintiff  and  the  official  assignee  be  barred  from  all  claim 
thereto,  that  the  Sheriff  do  pay  over  the  proceeds  to  the 
claimant  Sculthorp,  and  that  the  plaintiff  do  pay  to  the 
Sheriff,  claimant  and  official  assignee,  their  costs  of  this 
application. 

Order  accordingly. 


James  v.  Jones. 

Fees  to  County  J udges — Stamps. 

The  fees  on  a reference  to  a County  Judge  from  the  Superior  Court, 
such  as  an  examination  of  a judgment  debtor,  must  be  paid  in  the 
proper  stamps  and  not  in  cash. 

[Chambers,  January  24,  25,  1868.] 

S.  M.  Jarvis , moved  absolute  a summons  to  commit  de- 
fendant for  unsatisfactory  answers,  on  an  examination  before 
the  County  Judge  of  Leeds  and  Grenville.  He  hied  the  ex- 
amination and  Judge’s  certificate. 

Osier  objected  that. the  examination  was  not  stamped  with 
the  stamp  required  by  Con.  Stat.  U.  C.  cap.  15  (County 
Courts  Acts),  which  states  in  what  manner  and  to  whom  the 
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fees  of  the  Judge  should  be  applied.  He  referred  to  a case  of 
Waddell  v.  Anglin , noted  in  3 U.  C.  L.  J.,  1ST.  S.  141,  in 
which  Mr.  Justice  Adam  Wilson  held,  “that  a Deputy  Clerk 
of  the  Crown  had  no  right  to  retain  the  fees  for  examination 
to  his  own  use,  because  he  is  not  specially  authorized  to  do  so, 
and  that  the  examination  taken  must  bear  the  necessary 
amount,  chargeable  for  the  same  under  the  Statute.” 

John  Wilson,  J.,  upheld  the  objection,  and  discharged  the 
summons  with  costs. 

Summons  discharged  with  costs . 


Reg.  ex  rel.  Boyes  v.  Detlor. 

29,  30  Vic.  cap.  51,  sec.  73 — Disqualification  of  candidate. 

Held , that  a County  Clerk  is  disqualified  under  sec.  73  of  29  & 30  Vic. 

ch.  51,  from  sitting  as  mayor  of  the  same  or  any  other  municipality. 

[Chambers,  January  23, 1868.  ] 

This  was  a quo  warranto  summons  to  set  aside  the  election 
of  the  defendant,  who  claimed  to  have  been  duly  elected 
mayor  of  the  Town  of  Napanee. 

The  defendant  was  Clerk  of  the  municipality  of  the  United 
Counties  of  Lennox  and  Addington  at  the  time  of  his  al- 
leged election  as  mayor,  and  it  was  contended  that  being  such 
clerk  he  could  not  legally  take  a seat  as  mayor  of  that  or  any 
other  municipality,  being  disqualified  under  sec.  73  of  29  & 
30  Yic.  cap.  51. 

C.  W.  Paterson  shewed  cause.  The  disqualification  only 
applies  where  the  same  person  attempts  to  fill  both  offices  in 
the  same  municipality  ; and  the  former  act  (22  Yic.  chap.  57, 
sec.  73)  is  still  in  force  in  this  particular,  by  virtue  of  sec. 
428  of  29  & 30  Yic.  cap.  51,  and  the  defendant  would  not 
have  been  disqualified  under  thfe  former  act. 

Moss,  contra.  The  disqualification  is  general,  and  the 
Statute  is  clear  on  the  point,  differing  from  the  former  Act, 
for  here  all  the  officers  who  are  disqualified  for  election  are 
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particularised.  The  reason  of  the  Statute  is  obvious,  for 
there  might  be  disputes  between  the  different  municipalities 
which  would  render  the  holding  of  these  offices  by  the  same 
person  incompatible.  There  was  a mischief  under  the  former 
Act  which  this  is  intended  to  remedy. 

John  Wilson,  J. — The  question  is,  whether  by  the  73rd 
.-section  of  29  & 30  Vie.  cap.  51,  the  defendant  is  disqualified 
-as  a member  of  the  municipal  corporation  of  Idapanee.  The 
words  of  that  section,  as  regards  this  defendant,  are,  “no 
. clerk  of  any  municipality,  &c.,  shall  be  qualified  to  be  a mem- 
ber of  the  council  of  any  municipal  corporation.” 

The  words  of  the  old  Statute,  Con.  Stat.  U.  C.  cap.  54,  sec. 
73,  are,  “no  officer  of  any  municipality,  &c.,  shall  be  qualified 
to  be  a member  of  the  council  of  the  corporation.”  The  de- 
fendant contends  that  he  was  not  disqualified  under  the  for- 
. mer  Act,  and  the  new  Act  is  to  be  construed  as  the  old  one. 

If  this  case  had  occurred  under  the  old  Act  I should  not 
have  held  this  defendant  disqualified,  for  the  language  seemed 
very  clear,  that  no  officer  of  any  municipality  shall  be 
qualified  to  be  a member  of  the  council  of  the  particular 
^corporation. 

But  under  the  last  Act  no  clerk  of  any  municipality  shall 
be  qualified  to  be  a member  of  the  council  of  any  municipal 
'Corporation.  The  evident  intention  of  the  Legislature  was, 
among  other  things,  to  exclude  persons  who  might  be  placed 
in  a false  position,  by  reason  of  holding  two  offices  ; and  no 
man  should,  if  it  can  be  avoided,  be  placed  in  a false  position. 

It  requires  no  great  foresight  to  see  that  a man,  being  a 
subordinate  in  the  municipal  corporation  of  a county,  and  the 
head  of  the  corporation  of  a town  or  city  in  that  county, 
would  have  conflicting  duties  to  perform,  and  would  represent 
conflicting  interests  if  he  held  these  offices.  To  allow  the  de- 
fendant to  be  mayor  while  he  held  the  office  of  clerk  of  the 
municipality  of  the  county,  would  be  contrary  to  the  express 
words  of  the  Statute,  and  at  variance  with  its  spirit. 

The  office  is  adjudged  vacant,  and  there  will  be  a new  elec- 
tion with  costs  to  the  relator. 
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Reg.  ex  kel.  Forward  y.  Detlor. 

Municipal  election — Notice  to  electors  of  disqualification  of  candidate. 

Held,  1.  When  voters  perversely  throw  away  their  votes  the  minority 
candidate  has  a right  to  the  seat. 

2.  When  a candidate  claims  the  right  to  be  elected  at  the  nomination 
owing  to  his  opponent’s  disqualification,  liis  going  to  the  polls  waives 
such  right. 

3.  A candidate  should  under  such  circumstances,  beside  claiming  the 
seat  at  the  nomination,  also  notify  the  electors  at  the  polls  that  they 
are  throwing  away  their  votes  by  voting  for  the  disqualified  candi- 
date. 

[Chambers,  January  25,  1£63.] 

This  was  a quo  warranto  summons  similar  to  the  last,  but 
it  was  further  contended  by  the  relator,  ’who  had  been  an 
opposing  candidate,  that  he  was  entitled  to  the  seat  instead 
of  the  defendant.  The  question  of  his  disqualification  was 
admitted  to  have  been  established  by  the  decision  in  the 
case  above  reported  ; and  the  arguments  of  counsel  were 
directed  to  the  question  whether  the  relator  was  entitled  to 
the  seat. 

Holmested , for  the  relator.  The  objection  was  clear  on 
the  face  of  the  Statute,  and  as  there  was  therefore  no  other 
qualified  candidate  than  the  relator  before  the  electors,  it 
was  unnecessary  for  him  to  give  any  notice  to  the  electors  at 
the  polls, — the  electors  could  not  then  nominate  another 
candidate. 

There  was  collusion  on  the  part  of  Boyes,  the  former  rela- 
tor, and  the  defendant,  and  therefore  the  judgment  in  his 
case  is  no  bar  to  this  application  ; and  Boyes  was  not  quali- 
fied as  a relator  in  that  case,  having  voted  at  the  election  for 
one  Williams,  who  was  not  in  fact  a candidate,  and  had  not 
gone  to  the  polls. 

He  cited  Reg.  ex  rel.  Metcalfe  v.  Smart , 10  U.  C.  R.  89  ; 
Reg.  ex  rel.  Tinning  v.  Edgar , 3 U.  C.  L.  J.  N.  S.  39  ; 
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Reg.  epc  rel.  Richmond  v.  Tegart , 7 U.  C.  L.  J.  128  ; Reg.  ex 
rel.  Dexter  v.  Gowan , 1 Prac.  Rep.  104. 

McKenzie , Q.  C.,  contra. 

John  Wilson,  J. — I think  Boyes  was  qualified  as  a relator 
under  the  Statute. 

If  voters  perversely  throw  away  votes,  the  minority  candi- 
date has  a right  to  his  seat  ; but  the  facts  here  do  not  shew 
that  they  did,  as  the  electors  might  reasonably  have  thought 
that  all  the  candidates  were  qualified.  The  relator  should 
have  gone  further  and  told  the  electors  at  the  polls  that  de- 
fendant was  not  qualified,  and  warned  them  not  to  vote  for 
him. 

The  candidate  with  the  largest  number  of  votes  should  of 
course  be  elected,  if  possible  ; and,  under  all  the  circumstances 
of  this  case,  I do  not  think  the  relator  should  have  the  seat, 
for  he  waived  his  first  protest  by  going  to  the  polls.  If  a 
candidate  claims  to  stand  upon  his  rights,  he  must  do  so,  and 
not  waive  them  by  afterwards  going  to  the  polls.  He  must 
elect  his  position  and  stand  by  it. 

It  was  not  suggested  in  the  first  case  that  there  was  an- 
other case  pending  on  precisely  the  same  grounds,  or  both 
cases  would  have  been  both  disposed  of  at  the  same  time,  but 
the  judgment  in  both  will  be  the  same. 

As  to  costs,  I do  not  think  the  first  application  was,  so  far 
as  Detlor  was  concerned,  collusive,  and  if  not,  he  should  not 
be  visited  with  costs  of  both  applications.  In  this  case  each 
party  must  pay  his  own  costs. 
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Conroy  v.  Pearson. 

A writ  of  summons  is  returnable  on  the  day  of  its  service.  . 

[Chambers,  February  20,  1868.] 

'This  was  a summons  to  set  aside  a declaration  with  costs, 
on  the  ground  that  the  plaintiff  did  not  declare  within  one 
year  after  the  writ  of  summons  was  returnable. 

The  writ  of  summons  issued  8th  February,  1867,  and  was 
served  12th  February,  1867  ; appearance  entered  20th  Feb- 
ruary, 1867  : declaration  dated  and  filed  8th  February,  1868, 
and  served  13th  February,  1868. 

Osier  shewed  cause,  and  contended  that  the  - writ  must  be 
considered  as  returnable  when  the  time  for  appearance  expir- 
ed, namely,  the  22nd  February,.  1867  ; and,  if  so,  the  declar- 
ation was  filed  and  served  within  the  year  : Hodgson  v.  Mee, 
3 A.  & E.  765  ; Barnes  v.  Jackson , 1 B.  FT.  C.  545  ; Tidd’s 
Prac.  166  ; Har.  C.  L.  P.  Act,  132. 

C.  W.  Patterson,  contra.  The  writ  was  returnable  on  the 
12th  February,  1867,  the  day  of  its  service  ; Eadon  v.  Rob- 
erts, 9 Exch.  227  : Patterson  v.  McCollum,  2 U.  0.  L.  J.  1ST. 
•S.  70 ; Wallace  v.  Frazer,  2 U.  C.  L.  J.  184 ; Tyson  v.  McLean f 
1 U.  C.  Prac.  Rep.  339  ; Swift  v.  Williams,  5 TJ.  C.  L.  J. 
252  ; Arch.  Prac.  11th  ed.  157,  187  ; Lush’s  Prac.  399. 

Adam  Wilson,  J. — In  a matter  of  this  kind,  it  is  of  no 
consequence  what  the  decision  may  be,  so  long  as  it  is  settled 
for  guidance  in  future  cases. 

In  Arch.  Prac.  157,-  it  is  said  “The  writ  of  summons  does 
not  specify  any  particular  return  day,  and  the  return  day  is 
now  considered  the  day  of  the  service  of  the  writ  on  the 
■defendant.” 

The -C.  L.  P.  Act,  see.  81,  declares  that  “a  plaintiff  shall 
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be  deemed  out  of  court  unless  he  declares  within  one  year- 
after  the  writ  of  summons  or  capias  is  returnable.” 

The  summons  was  returnable  in  my  opinion  on  the  day  of 
its  service,  the  12th  February,  1867. 

The  plaintiff  should  have  filed  and  served  his  declarations! 
therefore  on  the  11th  February,  1868,  (See  C.  L.  P.  Act,  sec.. 
342).  Instead  of  doing  so,  he  did  not  completely  declare 
till  the  13th  of  February,  when  he  served  his  declar- 
ation. 

The  order  must  go. 

Order  Accordingly .. 


Watson  et  al.  v.  Brewer. 

Ejectment — Particulars  of  claim — At  what  stage. 

A defendant  is  entitled  to  particulars  of  a plaintiff’s  claim  in  an  action: 
of  ejectment  after  appearance,  or  at  any  other  stage,  if  it  appear 
proper  to  a judge  that  he  should  have  them, 

[Chambers,  February  20,  1868'.] 

In  an  action  of  ejectment,  the  notice  claimed  title  by  rea- 
son of  the  forfeiture  by  non-observance  of  the  covenants  ort 
the  part  of  the  defendant,  contained  in  a lease  of  the  land 
from  the  plaintiffs  to  the  defendant. 

The  defendant  appeared,  and  denied  the  plaintiff’s  title  to* 
eject  him  from  the  lands  by  reason  of  such  forfeiture  ; and  ha- 
asserted  title  in  himself  by  virtue  of  such  lease. 

The  defendant  then  applied  for  particulars  of  the  alleged 
forfeiture,  which  was  opposed  on  the  ground  that  it  was  too 
late  for  him  to  ask  for  particulars  after  his  appearance. 

Adam  Wilson,  J. — The  question  is  whether  the  defendant 
should  or  could  have  applied  for  particulars  before  appear- 
ance, and  whether  he  is  still  in  time  in  his  application. 

In  Arch.  Pr.  11th  ed.  1039,  it  is  said,  “where  the  eject- 
ment is  brought  for  a forfeiture  by  breaches  of  covenant. 
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&c.,  a Judge,  upon  summons,  will  order  the  plaintiff  to  give 
the  defendant,  after  appearance  entered,  a particular  of  the 
covenants  and  breaches,  &c.,  on  which  the  forfeiture  is 
founded.” 

As  a general  rule,  the  defendant  cannot  take  any  step  in 
the  action  without  entering  an  appearance,  Arch.  Pr.  11th 
ed.  216.  But  by  our  rule,  No.  21,  following  the  English 
rule,  particulars  may  be  ordered  before  appearance.  It  is 
also  laid  down  in  Arch.  Pr.  1441,  that  it  is  discretionary 
with  the  J udges  to  make  an  order  for  particulars  at  any  time 
before  trial.  In  the  Queen’s  Bench,  the  old  practice  was  to 
give  particulars  before  appearance,  not  so  in  the  Common 
Pleas  ; but  the  latter  Court  afterwards  adopted  the  practice 
of  the  former  : TidcVs  Pr.  9th  ed.  596. 

It  is  said  to  be  laid  down  in  Arch.  Pr.  1049,  12th  ed.  1554, 
that  particulars  of  breaches  in  ejectment  cannot  be  given 
after  appearance.  I have  not  seen  this  edition  ; but  I can 
scarcely  believe  the  practice  can  have  been,  without  any 
apparent  reason,  altered  in  this  respect.* 

I do  not  think  a defendant  can  be  prevented  from  getting 
particulars  because  he  has  appeared  in  ejectment,  more  than 
in  other  actions  ; nor  do  I think  a Judge  might  not  order 
them  at  any  time,  if  it  appeared  to  be  proper  that  the  defen- 
dant should  have  them.  The  defendant  swears  that  “ he 
does  not  know  upon  what  grounds  the  plaintiffs  claim  to  eject 
him  from  the  land  in  question.” 

The  order  must  be  granted. 

Order  accordingly. 


* Note — The  learned  Judge  also  said  that  the  reason  he  had  not 
seen  this  new  edition  of  the  Practice  was,  that  he  had  been  informed 
it  had  been  abstracted  from  the  Osgoode  Hall  library,  as  many  others 
of  the  new  editions  of  such  practical  works  had  been,  by  those  who 
were  of  necessity  trusted  with  them  : that  this  conduct  had  been  pur- 
sued so  systematically  for  many  years  past,  and  always  upon  the 
latest  and  best  editions,  that  the  taking  could  not  be  supposed  to  be 
from  mere  forgetfulness,  and  that  the  concern  was  whether  it  was 
done  by  any  of  those  who  were  qualifying  for  the  practice  of  the  law, 
or,  of  those  who  are  practising  it,  or  by  whom  else,  and  that  the  habit 
was  persistent  and  notorious,  that  it  was  felt  to  be  a scandal  in  the 
profession. 
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Reg.  ex  rel.  Adamson  v.  Boyd. 

Municipal  election — Payment  of  taxes  by  voters  and  candidates -r-  When 
election  commences — Notice  to  voters  of  candidate's  disqualification — 
Landlord  and  tenant — Surrender  of  term. 

B.  and  A.  were  partners,  occupying  premises  as  co-tenants  under  a 
yearly  tenancy  on  the  terms  of  an  expired  lease.  Before  the  nom- 
ination day  for  a municipal  election  they  dissolved  partnership,  B. 
leaving  the  business  and  premises,  of  which  A.  remained  in  posses- 
sion. A.  shortly  afterwards  went  into  partnership  with  S.,  and  the 
new  firm  then  took  a fresh  lease  of  the  premises  from  same  landlord. 
j Held,  1.  That  B.  was  not  at  the  time  of  the  election  the  co-tenant  of 
A.,  the  tenancy  having  been  surrendered  by  operation  of  law. 

2.  That  the  non-payment  of  taxes  by  a candidate  before  the  election 
disqualifies  him. 

3.  That  municipal  elections  commence  with  the  nomination  day, 
and  the  disqualification  of  a candidate  has  reference  to  that  day. 

4.  If  a candidate  claims  to  be  elected  by  reason  of  the  disqualification 
of  his  opponent  he  must  so  distinctly  claim  it  at  the  nomination, 
and  also  notify  the  electors  that  they  are  throwing  away  their 
votes. 

[Chambers,  February  22,  1868.] 

This  was  a writ  of  summons  in  the  nature  of  a quo  warranto , 
calling  upon  John  Boyd  to  show  by  what  authority  he 
exercised  and  enjoyed  the  office  of  Alderman  for  the  Ward 
of  St.  David,  in  the  City  of  Toronto,  and  why  he  should  not 
be  removed  therefrom,  and  William  Adamson  be  declared 
duly  elected  and  be  admitted  thereto,  on  grounds  disclosed 
in  the  statement  of  said  William  Adamson,  and  the  affidavits 
and  papers  filed  in  support  of  the  same. 

The  statement  and  relation  of  William  Adamson  of  the 
City  of  Toronto,  wharfinger,  complained  that  J ohn  Boyd,  of 
the  said  city,  merchant,  had  not  been  duly  elected  and  had 
unjustly  usurped  and  still  usurped  the  office  of  Alderman  in 
said  City  of  Toronto,  under  the  pretence  of  an  election  held 
on  Monday  the  6th  day  of  January,  1868,  at  Toronto, 
for  the  Ward  of  St.  David,  in  said  City  of  Toronto,  and 
that  he,  the  said  Adamson,  was  duly  elected  thereto  and 
ought  to  have  been  returned  at  such  election  as  Alderman 
for  said  ward,  and  declared  that  he,  the  said  Adamson,  had 
an  interest  in  said  election  as  an  elector  and  as  a candidate 
for  said  office  of  Alderman,  and  stated  the  following  causes 
why  the  election  of  the  said  John  Boyd  to  said  office  should 
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be  declared  invalid  and  void,  and  he,  the  said  Adamson,  be 
duly  elected  thereto. 

1st.  That  said  John  Boyd  was  not  possessed  of  the  qualifi- 
cation required  by  law  to  enable  him  to  be  a candidate  for, 
or  to  be  elected  to  the  said  office,  inasmuch  as  he,  the  said 
J ohn  Boyd,  had  not,  at  the  time  of  the  election,  in  his  own 
right,  or  the  right  of  his  wife,  as  proprietor  or  tenant,  a 
legal  or  equitable  freehold  or  leasehold,  rated  in  his  own 
name  on  the  last  revised  assessment  roll  of  the  said  City  of 
Toronto,  of  the  value  required  by  law,  the  said  John  Boyd 
having  parted  with  his  interest  in  the  leasehold  property  in 
which  he  is  apparently  assessed  as  a partner  of  the  firm  of 
“ Boyd  & Arthurs,”  long  before  the  time  of  the  said  election, 
and  not  being  rated  for  any  other  real  property  for  a suffi- 
cient amount  to  qualify  him  as  such  Alderman  : 

2nd.  That  the  said  John  Boyd  was  further  disqualified 
in  this,  that  he  had  not  on  the  23rd  day  of  December  last, 
being  the  day  appointed  for  the  nomination  of  candidates 
to  fill  said  office  of  Alderman,  paid  all  municipal  taxes  due 
by  him  in  the  Ward  of  St.  Lawrence,  in  the  City  of  Toronto, 
in  compliance  with  the  requirements  of  the  Statute  in  that 
behalf,  and  that  there  was  on  that  day  due  from  and  unpaid 
by  him  the  sum  of  $518.40  for  municipal  taxes  on  the  real 
and  personal  property  for  which  he  was  rated  in  the  Ward  of 
St.  Lawrence,  and  that  such  taxes  were  not  paid  until  the  4th 
day  of  January,  1868  : 

3rd.  That  said  John  Boyd  had  not  a majority  of  legal 
votes  at  said  election,  inasmuch  as  the  following  persons 
who  voted  for  said  John  Boyd  were  not  qualified  to  vote,  not 
having  paid  all  municipal  taxes  due  by  them  for  the  year 
1867,  in  the  City  of  Toronto,  on  or  before  the  16th  day  of 
December,  1867,  as  required  by  Statue  in  that  behalf  (men- 
tioning fifty-seven  names)  ; and  that  by  the  striking  off  from 
the  poll  at  said  election  the  names  of  said  persons  who  illeg- 
ally voted  for  said  John  Boyd,  the  relator  had  a majority  of 
the  legal  votes  on  said  poll  : 

4th.  That  the  relator  protested  at  the  time  of  said  election 
against  the  votes  of  the  electors  being  received  and  recorded 
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for  saicl  John  Boyd,  and  publicly  notified  both  the  returning 
officers  and  the  electors  that  the  votes  of  the  electers  would 
be  thrown  away  if  recorded  for  said  J ohn  Boyd,  in  conse- 
quence of  said  Boyd  not  being  legally  qualified  according  to 
the  provisions  of  the  act  of  parliament  in  that  behalf. 

The  relator  made  affidavit  that  he  was  a duly  qualified 
municipal  elector  for  the  W, ard  of  St.  David,  in  said  City  of- 
Toronto,  and  at  the  last  municipal  election,  held  on  6th 
January,  1868,  was  a candidate  for  the  office  of  Alderman 
for  said  W ard  of  St.  David,  and  that  he  believed  the  several 
grounds  of  complaint,  as  set  forth  in  the  above  statement, 
were  well  founded. 

It  appeared  from  the  last  revised  assessment  roll  for  the 
Ward  of  St.  David  for  1867,  that  the  residence  of  the 
defendant  was  assessed  to  him  as  tenant,  and  to  John  Smith 
as  owner,  for  $3,000  ; and  by  the  . last  revised  assessment 
roll  for  the  Ward  of  St.  Lawrence,  for  1867,  the  warehouses, 
on  Wellington  Street  were  assessed  to  Boyd  <fe  Arthurs  as 
tenants,  and  to  Mr.  Todd  as  owner,  for  $14,560  ; and  Boyd 
& Arthurs  were  further  assessed  for  the  sum  of  $20,000  for 
personal  property,  making  in  all  $34,560  ; upon  which  the 
taxes  for  1867  amounted  to  $518.40. 

The  taxes  in  the  Ward  of  St.  David  were  admitted  to  have 
been  paid  in  time,  but  the  taxes  in  St.  Lawrence  Ward  were 
not  paid  until  the  4th  January,  1868,  after  the  day  of  nomi- 
nation, but  before  tlie  polling  day. 

The  property  in  St.  David’s  W ard  was  not  in  itself  a suffi- 
cient qualification. 

The  defendant  and  Arthurs  were  tenants  of  the  warehouse 
in  St.  Lawrence  Ward,  under  lease  from  Mr.  Todd,  for  three 
years,  from  the  1st  day  of  May,  1863.  After  the  expiration 
of  this  lease,  on  the  1st  day  of  May  1866,  they  held  over  as 
tenants  from  year  to  year,  as  the  defendant  alleged,  and  paid 
one  year  and  one  quarter’s  rent.  During  the  three  months 
between  the  1st  of  May  and  the  1st  of  August,  the  partner- 
ship between  them  was  dissolved,  the  defendant  retiring, 
leaving  Arthurs  in  possession  of  the  business  and  of  the 
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warehouses  in  which  it  was  carried  on.  On  the  1st  day  of 
August  last,  a new  lease  of  the  warehouse  was  made  by  Todd 
to  John  Smith  and  G.  A.  Arthurs,  who,  after  the  dissolution 
of  the  firm  of  Boyd  & Arthurs,  had  formed  a new  co-partner- 
ship, and  have  ever  since  carried  on  business  there. 

In  the  affidavit  of  Mr.  Todd,  attached  to  the  new  lease,  he 
said  that  Mr.  Boyd  had  not  then,  nor  had  he  since  the 
date  of  the  said  lease,  any  interest,  either  legal  or  equitable, 
in  the  said  lands  and  premises,  or  any  part  thereof. 

In  answer  to  this,  Mr.  Boyd  said  that  he  was  neither  party 
nor  privy  to  the  lease  in  any  manner  to  J ohn  Smith  and 
George  A.  Arthurs,  nor  did  he  know  of  the  execution  there- 
of, till  after  the  day  of  the  election  : that  he  never  surrend- 
ered to  Mr.  Todd  the  old  lease,  nor  the  term  thereby  granted, 
nor  the  term  he  might  in  law  have  in  the  same  and  the 
premises  therein  mentioned.,  as  co-tenant  with  the  said  G.  A. 
Arthurs  from  year  to  year. 

In  a subsequent  affidavit,  Mr.  Todd  attached  the  old  lease 
to  it,  and  said  that  the  said  lease  having  expired  on  the  1st 
day  of  May,  1866,  the  said  John  Boyd  and  George  A. 
Arthurs  became  and  were  his  tenants  from  year  to  year  of  the 
said  property  : that  they  had  not,  nor  had  either  of  them 
given  any  notice  to  quit,  nor  had  he  given  them  such  notice, 
whereby  the  said  tenancy  would  be  determined,  other 
than  a lease  of  said  property  made  by  him  to  said  George 
A.  Arthurs  and  John  Smith,  referred  to  in  his  former 
affidavit. 

Mr.  Boyd,  in  referring  to  this  in  his  affidavit,  said  that  it  was 
true,  and  that  after  the  expiration  of  the  said  lease,  on  the 
1st  of  May,  he,  Mr.  Boyd,  and  the  said  George  A.  Arthurs 
became  and  were  tenants  thereof  to  Mr.  Todd  from  year  to 
year,  and  that  he  had  not  given  any  notice  to  quit  the  premises 
in  said  lease,  nor  received  any  such  notice  from  the  said 
Todd. 

Boyd  and  the  relator  were  the  only  two  candidates,  and 
the  former  obtained  the  majority  of  the  votes  polled. 

Votes  were  polled  on  both  sides  by  electors  who  had  not 
paid  their  taxes,  and  the  defendant  filed  affidavits  to  shew 
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that  there  had  been  some  agreement  between  the  candidates 
that  the  roll  should  be  taken  as  it  stood,  to  save  any  trouble 
on  this  head. 

The  following  protest  was  handed  by  the  relator  to  the 
Returning  Officer,  and  was  by  him  read  to  the  electors 
present  at  the  opening  of  the  poll  and  before  any  vote  was. 
recorded  for  either  candidate  : 

“ Take  notice  that  I protest  against  any  votes  being  taken 
or  recorded  at  this  election  for  Mr.  John  Boyd,  on  the  ground 
that  he  is  not  legally  qualified  according  to  the  provisions 
of  the  Acts  of  Parliament  in  that  behalf,  he  having  no  inter- 
est in  the  property  assesed  on  Wellington  Street  in  the  names 
of  John  Boyd  and  George  A.  Arthurs,  and  the  taxes  on  said 
property  not  having  been  paid. 

“ And  I hereby  publicly  notify  the  electors  that  they  will 
be  throwing  away  their  votes  if  they  are  recorded  for  Mr. 
Boyd,  and  I request  that  you  will  inform  the  electors  of  this 
my  protest. 

“ Wm  Adamson. 

“ Toronto,  6th  January,  1868.” 

A similar  protest  was  addressed  to  and  stated  in  the  same 
terms  to  have  been  read  by  Robert  H.  Trotter,  Returning 
Officer,  Second  Division. 

Copies  of  this  protest  were  also  shewn  to  have  been  affixed 
in  and  about  the  polling  booths  in  conspicuous  places,  but 
no  notice  appeared  to  have  been  given  at  the  time  of  nomina- 
tion, nor  did  the  relator  at  that  time  contend  that  the 
defendant  was  disqualified,  and  that  he  was  the  only  qualified 
candidate. 

The  grounds  upon  which  it  was  contended  by  the  relator 
that  the  defendant  should  be  unseated  were  the  following  : 

1 . The  defendant  was  not  qualified.  He  could  only  attempt 
to  qualify  on  the  property  in  St.  David’s  Ward,  which  was 
clearly  insufficient,  and  he  had  not  “at  the  time  of  the  election ’> 
the  necessary  freehold  or  leasehold  required  by  sec.  70  of  29- 
30  Vic.,  cap.  51,  having  parted  with  all  interest  in  the  prop- 
erty on  Wellington  Street,  and  the  former  tenancy  having 
been  surrendered  by  operation  of  law. 
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2.  The  defendant  was  disqualified  by  not  having  paid  all 
taxes  due  by  him,  pursuant  to  29-30  Vic.,  cap.  52,  sec. 
73.  These  taxes  should  have  been  paid  at  the  time  of  the 
election  : Reg.  ex  rel.  Rollo  v.  Beard , 1 U.  C.  L.  J.  N.  S. 
•126  ; 1 L.  C.  Gr.  72.  And  the  election  commences  with  the 
day  of  nomination,  as  is  clear  from  the  expressions  used  in 
the  Act.  Sec.  101  of  29-30  Vic.,  cap.  51,  defines  “ the  pro- 
ceedings at  such  elections  ” (not  prior  to  the  election)  to  be, 
(l,)a  day  for  nomination  of  candidates  ; (2,)  a declaration  at 
such  nomination,  if  no  more  candidates  than  offices  are  pro- 
posed, that  such  candidates  have  been  “ duly  elected,”  and, 
(3,)  an  adjournment,  (not  another  meeting,)  if  there  are  more, 
and  a poll  is  required. 

The  case  may  be  agued  thus  : in  one  ward  a candidate  is 
elected  on  the  first  or  nomination  day  by  acclamation  ; in 
another  ward  a candidate  is  elected  on  the  second  or  adjourn- 
ed day  by  vote,  both  must  have  paid  their  taxes  at  the  time 
of  election,  that  is  to  say,  at  the  time  not  only  that  they  were, 
but  could  have  been  elected,  and  to  decide  otherwise  would  be 
to  give  two  interpretations  to  the  law,  one  to  meet  the  case  of 
the  candidate  elected  by  acclamation  on  the  nomination  day, 
and  another  to  meet  the  case  of  the  candidate  who  having 
opposition  has  to  wait  and  stand  a poll  at  the  adjourned  meet- 
ing when  the  same  can  be  opened.  * 

3.  The  defendant  had  not  a majority  of  qualified  voters,  in 
asmuch  as  the  number  already  specified  had  not  paid  their 
taxes  before  the  16th  of  December  preceding  the  election. 

4.  It  is  doubtful  whether  the  relator  can  under  all  the 

circumstances  claim  the  seat  ; but  he  is  entitled  to  the  costs 
of  these  proceedings — Reg.  ex  rel.  Tinning  v.  Edgar , 4 Prac. 
R.  36  ; 3 U.  C.  L.  J.  N.  S.  39  ; Reg.  ex  rel.  Dexter  v.  Gow- 

an , 1 Prac.  R.  104  ; Reg  ex  rel.  Rollo  v.  Beard , 1 U.  C. 

L.  J.  N.  S.  126  ; Reg.  ex  rel.  Blakely  v.  Canavan , 1 U. 

C.  L.  J.  N.  S.  188  j Reg.  ex  rel.  Hartrey  v.  Dickey,  1 U. 


See  The  Queen  v.  Cowan , 24  U.  C.  R.  606. — Rep. 
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C.  L.  J.  N.  S.  190  ; Reg.  ex  rel.  Carroll  v.  Beckwith , 1 Prac. 
R.  278. 

Duggan , Q.  C.,  and  Harrison , Q.  C.,  shewed  cause. 

1.  The  defendant  claims  to  be  qualified  on  a tenancy  still 
subsisting  as  between  him  and  the  landlord.  The  dissolution 
between  Boyd  & Arthurs,  as  affecting  their  business  transac- 
tions, would  not  divest  Boyd  of  his  rights  as  Todd’s  tenant. 
Whatever  surrender  there  may  have  been  of  Arthur’s  moiety 
there  was  none  of  Boyd’s.  There  is  no  act  of  his  from  which 
an  inference  of  a surrender  by  him  could  be  shewn,  except  his 
leaving  the  occupation  of  the  premises,  and  that  really  proves 
nothing  ; and  no  act  of  his  former  partner  could  bind  him  : 
Woodfall  L.  & T.  272,  et  seq.;  Agard  v.  King , Cro.  Elis.  775 ; 
Macray  v.  Macreth , 4 Dougl.  213  ; Doe  v.  Ridout , 5 Taunt. 
519  ; Mollett  v.  Brayne , 2 Camp.  103  ; Thompson  v.  Wilson , 
2 Starkie,  379  ; Shep.  Touch.  272  ; Arch.  L.  & T.  83  ; Car- 
penter v.  Hall , 15  C.  P.  90. 

The  roll  is  however  conclusive  as  to  property  qualification 
(the  language  being  even  stronger  in  this  respect  with  refer- 
ence to  candidates  than  voters,  see  secs.  70  and  75),  and  the 
Courts  will,  as  far  as  they  can,  uphold  the  qualification  in 
favor  of  the  sitting  member  ; Reg.  ex  rel.  Blakely  v.  Canavany 
1 U.  C.  L.  J.  N.  S.  188  ; Reg.  ex  rel.  Chambers  v.  Allison , lb. 
244  ; Reg.  ex  rel.  Ford  v.  Cottingham , lb.  214  ; Reg.  ex  rel . 
Tilt  v.  Cheen , 7 TJ.  C.  L.  J.  99  ; Reg.  ex  rel.  Laughton  v. 
Baby , 2.  Cham.  B.  130. 

2.  There  is  no  affirmative  declaration  that  the  candidate 
must  have  paid  all  his  taxes  before  the  election,  only  that 
non-payment  disqualifies  him  from  being  a member,  and  he 
does  not  become  a member  of  the  Council  until  he  takes  the 
oath  of  office.  The  defendant  paid  his  taxes  before  the  elec- 
tion, which  commences,  not  with  the  nomination,  but  with 
the  recording  of  the  votes  and  the  choice  by  the  electors  be- 
tween two  or  more  candidates.  It  is  sufficient  in  any  case 
that  he  has  paid  his  taxes  in  the  ward  in  which  he  lived, 
otherwise  it  would  follow  that  he  must  have  paid  his  taxes  in 
a different  municipality,  which  the  Statute  could  not  con- 
template. 
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3.  The  names  of  the  voters  must  be  received  as  they 
-.appear  on  the  lists,  and  there  is  no  machinery  to  carry  out 
the  provision  disqualifying  voters  who  have  not  paid  their 
iaxes,  and  if  a new  election  is  ordered  the  same  list  must  be 
msed. 

The  persons  whose  names  appeared  on  the  roll  were  accept- 
by  both  candidates  as  qualified  voters,  so  far  as  payment 
*sf  taxes  was  concerned,  and  though  an  elector  might  not  per- 
Itaps  be  bound  by  such  an  agreement,  the  candidate  would  : 
Meg,  ex  rel.  Charles  v.  Lewis , 2 Cham.  R.  171. 

The  roll  is  conclusive  : see  sec.  101,  s-s.  5 ; Dundas  v.  Niles , 
1 Cham.  R.  198  ; Reg.  ex  rel.  Chambers  v.  Allison , 1 U.  C.  L. 
X 1ST.  S.  244. 

More  votes  are  however  attacked  by  the  defendant  than 
Ihy  the  relator  on  this  ground,  and  a scrutiny  must  be  had  as 
-Ha  that. 

4.  The  defendant  should  not  be  visited  with  costs  if  the 
election  is  simply  set  aside  and  a new  election  ordered,  as  the 
relator  would  then  only  succeed  as  to  part : Reg.  ex  rel.  Clark 
w.  McMullen , 9 U.  C.  R.  467  ; Essex  Election  Case , 9 U.  C. 
jL.  J.  257  ; Reg.  ex  rel.  Swan  v.  Rowat , 13  U.  C.  R.  340, 
Meg,  ex  rel.  Gordanier  v.  Perry , 3 U.  C.  L.  J.  90  ; Queen  v. 
Idioms,  7 Ad.  & El.,  960. 

J.  H.  Cameron,  Q.  C.,  ( Harman  with  him,)  contra. 

1.  As  to  the  question  of  the  surrender,  the  same  was  com- 
plete in  law  from  the  absolute  abandonment  of  the  premises 
hy  Boyd,  and  his  removal  to  new  premises  with  his  new 
partner  ; any  question  of  liability  between  Todd,  the  land- 
lard,  and  himself  as  to  a yearly  or  any  other  tenancy,  being 
absolutely  concluded  when  Todd  granted  a new  lease  to  Smith 
<&  Arthurs  as  the  successors  of  Boyd  & Arthurs.  One  test 
was,  could  Todd  maintain  an  action  for  rent  against  Boyd 
rafter  granting  such  new  lease,  and  could  not  Boyd  set  up 
ss&eh  new  lease  as  a conclusive  answer  and  defence 
Undoubtedly  he  could.  Nickells  v.  Atherstone,  10  Q.  B. 
1944,  is  a direct  case  on  the  point.  Lord  Denman,  C.  J., 
in  this  case  says,  “ If  the  expression  ‘ surrender  by  operation 
«af  law,’  be  properly  ‘ applied  to  cases  where  the  owner  of  a 
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particular  estate  has  been  party  to  some  act,  the  validity  of 
which  he  is  by  law  afterwards  estopped  from  disputing,  and 
which  would  not  be  valid  if  his  particular  estate  had  con- 
tinued,’ it  appears  to  us  to  be  properly  applied  to  the  present. 
As  far  as  the  plaintiff,  the  landlord,  is  concerned,  he  has 
created  an  estate  in  the  new  tenant  which  he  is  estopped 
from  disputing  with  him,  and  which  is  inconsistent  with 
the  continuance  of  the  defendant’s  term.  As  far  as 
the  new  tenant  is  concerned  the  same  is  true.  As  far 
as  the  defendant,  the  owner  of  the  particular  estate  in 
question,  is  concerned,  he  has  been  an  active  party  in  this- 
transaction,  not  merely  by  consenting  to  the  creation  of  the 
said  relation  between  the  landlord  and  the  new  tenant,  but 
by  giving  up  possession,  and  so  enabling  the  new  tenant  to 
enter.” 

2.  Reg.  ex.  rel.  Rollo  v.  Beard,  ante,  is  conclusive  that  the 
candidate  must  be  qualified  as  a member  at  the  time  of  the 
election,  which  it  is  clear  commences  with  the  nomination. 

3.  As  to  costs,  Beg.  ex  rel.  Tinning  v.  Edgar , ante,  is 
almost  exactly  parallel  with  this  case  as  entitling  the  relator 
to  costs. 

The  other  grounds  taken  in  moving  the  writ  were  also  en- 
larged on. 

John  Wilson,  J. — Assuming  that  there  was  a tenancy 
from  year  to  year,  was  it  not  surrendered  before  the  election, 
and  on  the  1st  of  August  last,  by  operation  of  law  and  the 
acts  of  the  defendant,  on  his  own  shewing. 

Boyd  & Arthurs  dissolved  their  partnership,  when  does  not 
appear,  but  certainly  before  the  first  day  August  last. 
Arthurs  is  left  with  the  business  and  business  premises.  Boyd 
retires,  pays  no  further  rent,  retains  no  further  possession, 
and  is  so  much  a stranger  that  he  swears  he  was  no  party  to 
the  lease  to  Smith  & Arthurs,  or  ever  heard  of  it  till  after 
the  election.  Is  he,  after  all  that  has  taken  place,  co-tenant 
with  Arthurs  in  these  premises  ? Can  he  now  go  to  Arthurs 
and  claim  possession  as  his  joint  tenant  ? If  he  cannot,  he  is 
not  bona  fide  possessed  as  tenant,  so  as  to  qualify  him  as 
Alderman  under  this  Municipal  Act. 
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On  the  reasoning  in  the  case  of  JSfickells  v.  Ather  stone, 
10  Q.  B.  S44,  is  the  defendant  not  precluded  from  saying  he 
is  still  co-tenant  with  Arthurs  ? Have  not  all  parties  estop- 
ped themselves  from  setting  up  the  yearly  tenancy  now  con- 
tended for?  Todd  cannot  be  allowed  to  say  this  yearly 
tenancy  between  Boyd  & Arthurs  exists,  for  he  has  made  a 
lease  under  seal  to  Smith  & Arthurs.  Arthurs  cannot  say 
it  subsists,  for  he  is  a party  with  Smith  to  the  new  lease. 
By  operation  of  law  as  to  these  parties  the  tenancy  from 
year  to  year  has  merged.  Can  Mr.  Boyd  claim  that  it  is 
still  existing  ? Can  he  go  to  his  late  partner  and  say  “ I am 
joint-tenant  with  you  ” ? I think  not  ; for  on  his  own  shew- 
ing he  left  his  partner  Arthurs,  and  formed  a co-partnership 
with  Mr.  Munroe  in  another  place,  as  wholesale  grocers.  He 
left  his  partner  to  do  as  he  pleased  with  the  business  and  the 
warehouses  in  which  it  was  carried  on,  and  without  doubt 
knew  at  least  that  Arthurs  was  carrying  on  the  same  business 
which  he  had  left,  with  his  new  partner  Smith.  Has  Boyd 
any  more  right  to  assert  an  interest  in  the  warehouses  than 
he  has  in  the  goods,  which  before  his  retirement  had  been  the 
goods  of  Boyd  & Arthurs? — See  'Matthews  v.  Sawell,  8 Taunt. 
270  ; Thomas  v.  Cook,  2 B.  & Al.  119;  Walker  v.  Richardson,, 
2 M.  & W.  882. 

I think  therefore  the  defendant  was  not  at  the  time  of  the 
election  the  co-tenant  of  Arthurs,  and  without  this  he  had 
not  the  property  qualification  to  be  chosen  Alderman. 

As  to  the  second  ground,  that  the  defendant  had  not  paid, 
all  his  taxes  before  the  election,  it  is  admitted  the  defendant 
paid  his  taxes  after  the  nomination  and  before  the  polling 
day ; and  the  question  is,  when  is  the  election  ? 

The  relator  contends  that  it  is  the  day  of  nomination  ; the 
defendant  says  it  is  the  polling  day. 

That  the  day  of  nomination  is  the  day  of  election  seems 
clear.  The  polling  day  is  but  an  adjournment  of  the  election. 
The  words  of  the  Act  seem  to  put  it  beyond  a doubt,  for  it 
declares  that  the  proceedings  at  elections  shall  be — a nom- 
ination on  the  last  Monday  but  one  in  December,  when, 
if  only  one  candidate,  or  one  candidate  for  each  office,  be 
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nominated,  after  an  hour  he  shall  be  declared  elected  ; but  if 
more*  and  a poll  be  demanded,  then  the  Returning  Officer 
shall  adjourn  the  proceedings  until  the  first  Monday  in  Janu- 
ary ; but,'  by  sec.  73,  a candidate  is  disqualified  who  has  not 
paid  all  taxes  due  by  him. 

To  hold  that  the  day  of  polling  is.  the  day  of  election  would 
enable  a candidate  to  offer  himself  who  was  disqualified,  and 
who,  if  the  only  one,  might  be  declared  elected,  contrary  to 
the  letter  and  spirit  of  the  Act. 

I think  therefore  that  the  day  appointed  for  the  nomina- 
tion is  the  day  of  election,  and  the  disqualification  of  a 
candidate  has  reference  to  that  day,  in  analogy  to  the  holding 
of  the  learned  Judge  in  Reg.  ex  rel.  Hollo  v.  Beard , and  I 
think  to  hold  otherwise  would  be  at  variance  with  the  spirit 
of  the  Act. 

The  relator,  in  the  first  instance,  claimed  to  be  entitled 
to  his  seat ; but  this  is  not  seriously  urged,  for  he  gave  no 
notice  on  the  day  of  nomination  that  the  defendant  was  not 
qualified,  or  that  he  claimed  to  be  elected  as  the  sole  candi- 
date by  reason  of  the  non-qualification  of  Rqyd.  In  Reg. 
ex  rel.  Forward  v.  Detlor  ( ante  p.  198),  I lately  held  that  a 
candidate  who  claims  to  be  elected  by  reason  of  the  disquali- 
fication of  his  opponent  must  distinctly  so  claim  it  at  the 
nomination,  and  at  the  poll  give  notice  that  the  electors  are 
throwing  away  their  votes  ; and  he  cannot  be  declared 
entitled  to  the  seat  if  his  conduct  be  equivocal,  so  as  to  mis- 
lead the  electors.  He  cannot  go  to  the  polls,  taking  his  chance 
of  election,  after  deterring  voters,  and  then  fall  back  and 
claim  his  seat  on  grounds  which  by  his  going  to  the  polls  he 
has  waived. 

I therefore  adjudge  the  election  of  John  Boyd,  as  one  of  the 
Aldermen  of  St.  David’s  Ward,  in  the  City  of  Toronto,  to  be 
invalid ; and  I direct  a writ  to  be  issued  according  to  the 
Statute,  to  remove  the  said  John  Boyd  from  such  office  ; and 
I further  direct  that  a writ  be  issued  for  the  purpose  of  a new 
election  being  held  for  the  election  of  an  Alderman  for  St. 
David’s  Ward,  in  the  room  of  the  said  John  Boyd. 

I also  direct  that  Mr.  Boyd  shall  pay  costs  of  these  pro- 
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ceedings,  so  far  as  they  relate  to  the  invalidity  of  his  election 
for  want  of  a property  qualification. 


In  re  Trueman  B.  Smith. 

Extradition — Counterfeiting— Forgery. 

A prisoner  was  arrested  in  Upper  Canada  for  having  committed  in  the 
United  States  “ the  crime  of  forgery,  by  forging,  coining,  &c.,  spuri- 
ous silver  coin,”  &c. 

Held , 1.  That  the  offence  as  above  charged  does  not  constitute  the 
crime  of  “ forgery”  within  the  meaning  of  the  Extradition  Treaty 
or  Act. 

2.  That  it  certainly  is  not  the  crime  of  forgery  under  our  law,  and 
therefore  the  prisoner  could  not  be  extradited.  Definition  of  the 
term  “forgery”  considered. 

[Chambers,  March  3,  1868.] 

This  was  an  application  by  a prisoner  to  be  discharged  on 
a writ  of  habeas  corpus,  on  the  ground  that  the  charge  under 
which  he  was  in  custody  was  not  within  the  Extradition 
Treaty  or  the  Act  of  Canada  giving  it  effect. 

The  charge  or  complaint  was,  that  “ Smith,  at  the  Town  of 

Toledo, County,  State  of  Iowa,  on  or  about  the  21st 

March,  1867,  did  commit  the  crime  of  forgery  by  forging, 
coining,  counterfeiting,  and  making  spurious  silver  coin  of 
the  stamp  and  imitation  of  the  silver  coin  of  the  United 
States  of  America  of  the  denomination  of  5 and  10  cent 
pieces,  with  implements  and  materials  which  he  produced  for 
the  purpose  of  carrying  on  the  business  of  coining  such  spuri- 
ous money.” 

Jas.  Patterson  shewed  cause  for  the  Crown,  referring  to 
Con.  Stat.  Can.  cap.  89  ; 2 Bishop's  Criminal  Law,  secs.  432, 
434,  435  and  451 ; 5th  Rep.  Crim.  Law  Com.,  A.  D.  1840,  p. 
69  ; 3 Inst.  169  ( per  Lord  Coke) ; 2 Bl.  Com.  247  ; 2 East  P. 
C.  852  ; Rex  v.  Coogan , 2 East  P.  C.  853 ; Rex  v.  Jones , 1 
Leach,  4th  ed.  775,  785;  Reg.  v.  Anderson , 20  U.  C.  R.  124;. 
In  re  Windsor , 6 New  Rep.  96. 
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Curran , contra , for  the  prisoner.  By  Con.  Stat.  Can.  cap. 
89,  the  crime  charged  must  be  a crime  by  the  law  of  the  coun- 
try where  the  prisoner  was  arrested,  and  this  prisoner  was 
arrested  in  Upper  Canada  (see  also  Re  Windsor,  34  L.  J.  N. 
S.  163).  As  to  the  meaning  of  forgery,  and  that  it  does  not 
cover  cases  of  coining,  see  4 Com.  Dig.  406  et  seq.,  and  Tom- 
lin’s Law  Diet. 

Adam  Wilson,  J. — The  Statute  of  Canada  (cap.  89)  ap- 
plies to  the  crimes  of  murder,  or  assault  to  commit  murder, 
piracy,  arson,  robbery,  forgery,  or  the  utterance  of  forged 
paper,  committed  within  the  jurisdiction  of  the  United  States 
(see  also  24  Yic.  c.  6)  ; and  the  question  is,  whether  the 
charge  above  stated  as  explained  of  forging  and  counterfeiting 
spurious  silver  coin,  &c.,  constitutes  the  offence  of  forgery 
within  the  meaning  of  the  Treaty  and  Statute  ? 

I am  of  opinion  it  does  not  ; it  is  unquestionably  not  for- 
gery by  our  law  here  ; nor  from  the  evidence  given  can  I 
assume  it  to  be  forgery  according  to  the  law  of  the  State  of 
Iowa,  or  of  the  United  States  of  America,  if  that  would  make 
any  difference.  The  Statute  declares  that  the  offence  charged 
must  be  such  as  would,  according  to  the  laws  of  this  Province, 
justify  the  apprehension  and  commital  for  trial  of  the  person 
accused,  if  the  crime  charged  had  been  committed  here  ; so 
that  if  not  an  offence  of  the  character  charged  according  to 
our  law,  the  person  is  not  to  be  apprehended,  committed  or 
delivered  over  to  the  foreign  government  ; no  comity  prevails 
in  such  a case : In  re  Windsor,  6 New  Rep.  96  ; 10  Cox.  C. 
C.  118  ; 11  Jur.  N.  S.  807. 

Forgery  is  defined  in  4 Bl.  Com.  247,  to  be  “the  fraudu- 
lent making  or  alteration  of  a writing  to  the  prejudice  of  an- 
other man’s  right  f and  this  is  substantially  the  definition 
accepted  and  approved  of  in  Reg.  v.  Smith,  1 Dearsley  & Bell, 
566,  in  which  counsel  have  arrayed  the  definitions  of  different 
authors  of  this  offence,  to  which  may  be  added,  Bac.  Abr. 
“ Forgery.” 

Hawk.  P.  C.,  in  Book  1,  c.  70,  sec.  1,  it  is  described  to 
be  “ an  offence  in  falsely  and  fraudulently  making  or  altering 
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any  matter  of  record  or  any  other  authentic  matter  of  a pub- 
lic nature,  as  a parish  register  or  any  deed  or  will.” 

In  Reg.  v.  Gloss , 1 Dearsley  & Bel],  460,  Cockburn,  C.  J., 
said,  “ a forgery  must  be  of  some  document  or  writing,”  and 
therefore  putting  an  artist’s  name  on  the  corner  of  a picture 
in  order  to  pass  it  off  as  an  original  picture  by  that  artist 
was  held  not  to  be  forgery. 

There  is  no  case  where  the  making  of  false  coin  has  been 
determined  to  be  forgery  ; and  it  is  not  so  by  our  Statute. 

Such  an  offence  is  here  a misdemeanour  for  the  first  act, 
and  a felony  for  the  second  ; but  it  is  not  the  offence  of  for- 
gery at  all. 

The  decision  of  Re  Dubois , otherwise  Goppin  12  Jur.  N.  S. 
867,  shews  that  this  is  the  mode  in  which  the  treaty  and 
.Statute  are  to  be  treated  : and  our  own  Statute  reciting  the 
treaty  is  almost  conclusive. evidence  that  the  “forgery”  refer- 
red to  is  the  offence  of  that  name  well  understood  in  the 
United  States  and  in  this  Province,  and,  to  make  it  plainer, 
it  relates  also  to  “ the  utterance  of  forged  paper.” 

The  prisoner  must  be  discharged. 


Prisoner  discharged. 
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Reg.  ex  rel.  Walker  v.  Mitchetl  et  al. 

Municipal  Election — Name  of  candidate  omitted  from  list — Effect  cun  rs‘~ 
sult  of  election. 

In  the  list  of  candidates  for  the  office  of  township  councillors  givexrts* 
one  Returning  Officer,  out  of  five  for  the  township,  previous  to  the*.-, 
election,  the  name  of  Alexander  Henry, one  of  the  candidates,  and-vfe 
had  been  duly  nominated  for  the  office  of  councillor,  was  accidental^' 
omitted,  and  was  not  inserted  until  half -past  one  o’clock  of  the  first 
day  of  the  polling,  whereby  Henry  certainly  lost  six  votes,  and  pos- 
sibly more.  The  relator  and  one  Stubbs  having  an  equality  of  vois&p 
the  returning  officer  voted  for  Stubbs,  who,  with  two  other  candi- 
dates, having  a larger  number  of  votes,  were  declared  elected  as 
three  councillors  for  the  township.  The  relator  and  Alexaaadsstr 
Henry  protested  against  the  election,  contending  that  the  whole  re- 
sult of  the  election  had  been  affected  injuriously  to  one  or  both:  s*f' 
them  by  the  omission  of  the  name. 

Upon  an  application  to  set  aside  the  election,  it  was 
Held,  that  it  is  not  every  irregularity  that  will  vitiate  an  election,  a®#- 
that  in  this  case  the  question  to  be  decided  was  not  as  to  the  mere 
abstract  ground  of  the  omission  of  the  name,  but  only  what  effect  it' 
had  had  upon  the  final  result  of  the  election  ; and  that,  as  it  did  2 set 
appear  that  the  result  would  have  been  different  if  the  name  of  Alex- 
ander Henry  had  been  properly  entered  on  the  list,  the  elect ias*. 
should  not  be  set  aside. 

Quaere  as  to  the  right  of  the  Returning  Officer  to  add  the  omitted  imms:- 
to  the  list  of  candidate". 

[Chambers,  March  5,  18681} 

This  was  a quo  warranto  summons  respecting  the  office  oE 
councillor  of  the  Township  of  Caledon. 

The  statement  set  forth  that  there  were  ten  candidates  nom- 
inated on  the  last  Monday  but  one  in  December  for  the  office 
of  councillor,  to  which  three  persons  were  to  be  elected*  be- 
side the  Reeve  and  Deputy-Reeve,  the  names  being  Alexander 
Mitchell,  George  Atkinson,  Samuel  Stubbs,  Justus  Demoo*, 
John  Smith,  Jacob  Carrington,  Nathaniel  Patterson,  Alex^ 
Henry,  Thomas  Bell,  and  William  Wilson  Walker,  the  rela- 
tor, and  that  a poll  was  demanded  : 

That  the  clerk  should  have  provided  the  Returning  Officers; 
of  the  five  electoral  divisions  into  which  the  township  is-  di- 
vided each  with  a certified  list  of  such  candidates*  but  the 
clerk  did  not  provide  the  Returning  Officer  of  No.  2 electoral 
division  with  such  certified  list,  there  being  omitted  from  the* 
list  furnished  to  such  Returning  Officer  the  name  of  Alexander* 
Henry,  who  had  been  duly  proposed,  and  who  was  then  aradS 
until  the  close  of  the  election  a candidate  for  the  office  cC. 
^councillor  of  the  township  : 
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That  the  Returning  Officer  did  not,  nor  did  his  poll  clerk 
for  No.  2 electoral  division,  enter  in  his  poll  book  at  the  open- 
ing of  the  poll,  nor  for  several  hours  afterwards,  the  names 
of  all  the  candidates,  but  omitted,  the  name  of  Alexander 
Henry  until  a late  hour  of  the  day  of  election,  whereby  no 
vote  was  taken  in  his  favour  until  about  2 o’clock  in  the 
afternoon,  although  there  were  electors  present  who  would 
have  voted  for  Alexander  Henry  if  his  name  had  not  been 
improperly  omitted  as  aforesaid;  and  whereby  it  became 
rumoured  through  the  said  division  and  other  parts 
of  the  township  that  Alexander  Henry  was  not  a candidate, 
and  in  consequence  many  electors  refrained  from  voting  or 
voted  for  other  candidates  : 

That  the  Returning  Officer  had  no  proper  authority  for 
entering  the  name  of  Alexander  Henry  upon  the  poll  book 
in  the  afternoon  of  the  6th  day  of  January  : 

That  at  the  time  of  the  declaration  the  relator,  by  reason 
of  these  and  other  grounds  mentioned  in  the  statement, 
entered  a written  protest  against  the  election  of  three  coun- 
cillors returned  as  elected  : 

The  affidavit  of  William  McBride,  the  returning  Officer  for 
this  division,  stated  the  . fact  of  the  omission  of  Alexander 
Henry’s  name  from  the  certified  list  of  the  candidates’  names 
furnished  by  the  clerk  of  the  township,  and  that  his  name 
was  not  entered  as  a candidate  in  the  poll  book  till  about 
half-past  one  in  the  afternoon  of  the  following  day,  and  not 
until  a number  of  electors  had  tendered  their  votes  for  him, 
and  whose  votes  were  refused  in  consequence  of  his  name  not 
having  been  on  the  list  furnished  by  the  clerk  : 

That  at  least  six  electors  tendered  their  votes  for  Alexander 
Henry,  which  votes  were  rejected,  and  there  may  have  been 
many  others  present  who  did  not  go  through  that  formality, 
before  the  Returning  Officer  put  his  name  on  the  poll  book, 
and  ten  votes  were  taken  for  him  after  his  name  was  entered ; 
and  the  general  impression  among  the  electors  present  was, 
that  in  consequence  of  the  omission  there  would  be  a new 
election  if  the  one  then  being  held  was  protested  against. 

Alexander  Henry  stated,  after  mentioning  the  circum- 
stances in  general  above  referred  to,  that  in  consequence  of 
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the  omission  he  believed  the  whole  election  for  said  office 
was  disturbed,  because  he  believed  it  was  the  general  desire 
of  the  electors  of  the  east  side  of  the  township  that  the 
councillors  should  be  elected  from  different  parts  of  the  town- 
ship, so  that  all  localities  would  be  represented  in  the  council: 
that  he  resides  in  the  east  side  of  the  township,  and  he 
believes  he  would  have  received  a large  vote  in  the  said 
division,  which  is  situate  in  the  east  side  of  the  township,  if 
his  name  had  not  been  omitted  : that  the  impression  that  he 
was  not  a candidate  had  become  too  general  when  his  name 
was  put  on  the  poll  book  to  enable  him  to  regain  what  he 
had  lost  by  such  omission  in  the  former  part  of  the  day  : and 
that  on  the  day  of  the  close  of  the  election  he  protested 
against  the  whole  election. 

George  Dodds,  the  township  clerk,  stated  that  he  sent 
word  to  the  Returning  Officer  to  insert  the  name  of  Alexan- 
der Henry  in  the  poll  book  as  soon  as  he  became  aware  of 
the  omission. 

Joseph  Dodds  stated  that  he  has  reason  to  believe  from 
his  knowledge  of  the  township  and  otherwise,  that  if  Henry’s 
name  had  not  been  omitted  from  the  poll  book  he  would  have 
Ibeen  elected  ; and  in  consequence  of  such  omission  several  of 
the  electors  voted  for  candidates  for  whom  they  would  not 
have  voted,  and  the  whole  complexion  of  the  election  was 
changed  by  such  omission. 

The  relator  stated  that  the  clerk  declared  the  poll  for  the 
different  candidates  as  follows  : 


John  Smith 19  votes, 

Justus  Lemon 136  “ 

Jacob  Carrington 101  “ 

Nathaniel  Paterson 147  “ 

Alexander  Henry  145  “ 

Thomas  Bell  104  “ 

Alexander  Mitchell  192  “ 

George  Atkinson  J 244  “ 

Samuel  Stubbs  187  “ 

Wm.  Wilson  Walker 187  “ 
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That  the  clerk,  in  consequence  of  the  tie  between  Stubbs 
•and  the  relator,  voted  for  Stubbs,  and  declared  Atkinson, 
Mitchell  and  Stubbs  the  three  duly  elected  councillors  : 

That  on  the  day  of  and  before  the  declaration  he  protested 
against  the  election  on  the  ground  of  Alexander  Henry’s 
name  having  been  omitted  from  the  poll  book  of  one  of  the 
divisions,  and  in  consequence  the  whole  result  of  the  election 
as  he  believed  was  changed,  and  on  other  grounds  : 

That  Henry’s  election  was  injured  in  other  parts  of  the 
township  as  well  as  in  No.  2 division,  and  that  very  many 
of  the  electors,  finding  they  could  not  vote  for  him,  voted 
for  others  for  whom  they  would  not  have  voted  if  the  omission 
had  not  been  made,  and  he  believed  if  there  had  not  been 
such  an  omission,  he,  the  deponent,  who  is  also  the  relator, 
would  have  been  elected  to  said  office. 

Several  affidavits  were  filed  by  the  defendants,  and  among 
them  two,  made  by  Samuel  Stubbs  and  Alexander  Mitchell. 

Samuel  Stubbs  stated,  that  none  of  the  persons,  five  in 
number,  who  are  mentioned  in  the  affidavits  of  the  relator 
as  persons  who  would  have  voted  for  Alexander  Henry  if  his 
name  had  not  been  omitted,  voted  for  the  deponent  Stubbs, 
who  would  not  have  done  so  had  Alexander  Henry’s  name 
been  on  the  poll  book  from  the  first  : that  the  omission  did 
not  increase  the  deponent’s  votes  by  a single  vote  ; on  the 
contrary,  he  would  have  had  one  more  vote  if  Henry’s  name 
had  been  on  the  book. 

Alexander  Mitchell  stated,  that  Walker  had  a vote  from 
J ohn  White,  whose  name  was  not  on  the  voter’s  list,  and 
that  the  deputy  returning  officer  for  the  said  division  also 
voted  for  Walker,  and  neither  of  them  voted  for  Stubbs  and 
other  persons  voted  for  Walker  who  had  not  a sufficient 
property  qualification  : that  only  six  votes  were  tendered  for 
Henry  before  his  name  was  put  on  the  book,  and  ten  votes 
given  for  him  after  it  ; and  that  deponent  believed 
Henry  would  not  have  had  more  than  sixteen  to  eighteen 
votes  in  that  division  if  his  name  had  been  entered  in  the 
book  from  the  first. 

All  of  the  defendants  denied  having  had  anything  to  do 
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with  the  omission  of  Henry’s  name,  and  Henry’s  name  was; 
on  the  poll  books  for  the  other  divisions  of  the  township. 

McMichael  shewed  cause.  Whether  this  proceeding  be 
considered  as  taken  against  the  defendants  separately,  or 
as  impeaching  the  whole  election,  the  relator  must  shew 
that  what  he  complains  of  has  caused  a different  result  than 
there  would  have  been  if  there  had  been  no  irregularity. 
The  relator  does  not  shew  that  the  result  would  have  been 
different  from  what  it  is.  He  cannot  claim  the  benefit  of 
those  votes  that  were  rejected  for  Henry.  He  cannot  be 
allowed  to  say  that  some  one  else  has  got  them  who  would 
not  have  got  them  if  Henry  had  been  voted  for,  and  so  the 
result  of  the  election  would  have  been  different. 

There  are  many  instances  where  votes  may  be  considered’ 
as  abstracting  from  certain  candidates,  and  yet  they  cannot 
claim  the  benefit  of  them,  because  they  have  not  been  effect- 
ually given. 

If  a disqualified  person  were  a candidate  all  his  votes  may 
be  lost,  yet  another  candidate  who  is  in  the  minority  cannot 
defeat  the  whole  election,  or  claim  any  benefit  to  himself  on 
the  assumption  that  if  these  votes  had  not  been  lost  the  re- 
sult of  the  contest  would  have  been  different.  So  a candidate* 
may,  after  receiving  a certain  number  of  votes,  retire  from 
the  contest,  yet  the  other  candidates  have  nothing  to  do  with 
his  votes,  nor  are  they  allowed  to  consider  how  these  votes 
would  have  influenced  the  position  of  the  other  candidates  if 
they  had  not  been  thus  thrown  away. 

So  it  might  be  reported  wrongly  that  a candidate  had 
retired,  and  votes  might  thus  be  given  to  others  who  would 
not  have  got  them  ; yet  no  other  candidate,  not  even  the  one 
injured,  could  complain  of  this  for  the  purpose  of  defeating 
the  election. 

Harrison , Q.  C.,  supported  the  application.  The  Statute 
is  imperative  that  the  clerk  shall  provide  the  Returning 
Officer  with  a certified  list  of  the  names  of  the  candidates. 

The  present  relator  can  complain  of  these  proceedings  in 
like  manner  as  Henry  might  have  done.  The  alteration  of 
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the  poll  book  was  an  authorized  proceeding,  for  it  did  not 
then  correspond  with  the  clerk’s  certified  list  : In  re  Charles 
v.  Lewis,  2 Cham.  Rep.  171  ; In  re  Hartley,  25  U.  C.  R. 
12  ; In  re  Coe,  24  U.  C.  R.  439  ; In  re  Blaisdell  v.  Roches- 
ter, 7 U.  C.  L.  J.  101  ; 29  & 30  Vic.  c.  52,  sec.  160,  and  sub- 
sections. 

Adam  Wilson,  J. — I do  not  think  I am  obliged  to  hold 
that  every  irregularity  shall  defeat  an  election.  The  present 
case  shews  that  it  would  be  a harsh  application  of  the  law  if 
it  were  made  as  it  is  claimed. 

The  clerk  of  the  township  in  making  out  five  certified  lists 
of  the  candidates’  names  for  the  offices  of  councillors  omitted 
one  of  the  ten  names  from  one  of  the  lists,  so  that  for  division 
No.  2 did  not  contain  the  name  of  Alexander  Henry  as  a 
candidate,  though  the  other  four  lists  contained  all  the  names 
vcorrectly. 

The  affidavits  shew  that  six  votes  in  No.  2 division  were 
thus  lost  to  Henry,  and  none  were  lost  to  him,  as  appears  in 
the  other  divisions,  that  I can  make  out,  though  something  of 
the  kind  is  suggested, 

These  six  votes  would  have  made  no  difference  in  the  result 
of  the  contest  so  far  as  he  is  concerned,  for  they  would  if  add- 
ed to  the  145  votes,  give  him  only  151,  whereas  there  were 
two  other  persons,  Stubbs  and  the  relator,  who  had  187  votes, 
and,  unless  their  standing  can  be  impeached,  the  additional 
votes,  if  allowed  to  Henry,  cannot  at  all  serve  him. 

But  Walker,  the  relator,  argues  that  they  might  have  ser- 
ved him,  and  as  there  was  an  equality  between  Stubbs  and 
himself,  he  might  have  had  some  additional  vote  or  Stubbs 
might  have  had  some  vote  less,  and  so  he  would  have  been  re- 
turned ; but  this  is  a speculative  view  of  his  case  and  rights, 
and  the  result  might  have  been  just  the  other  way. 

If  the  omission  of  one  of  the  candidates’  names  from  the 
list  out  of  ten  candidates  must  necessarily  defeat  the  whole 
election,  independently  of  any  effect  which  that  omission  had 
or  could  have  had  upon  the  result  of  the  election,  I do  not  see 
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why  the  omission  of  a single  voter’s  name  from  the  book  de- 
livered to  the  Returning  Officer  should  jnot  as  an  abstract 
proposition  produce  the  like  consequences. 

1 think  this  must  be  determined  by  what  effect  the  omission 
of  the  name  has  had  or  might  reasonably  be  considered  to 
have  had  upon  the  final  result  of  the  election,  and  not  . on  the 
mere  abstract  ground  of  an  omission  ; and  viewing  the  case 
in  this  manner  I do  not  see  that  the  omission  complained  of 
did  produce,  or  can  be  presumed  to  have  produced  any  mater- 
ial change  in  the  voting,  and  certainly  none  in  the  persons 
who  have  been  seated  as  the  elected  members. 

When  bad  votes  are  given  an  election  is  not  interfered  with 
unless  those  votes,  if  struck  out,  would  put  the  candidate  for 
whom  they  were  given  in  a minority  : Beg.  v.  Thwaites,  1 E. . $ 
& B.  704, 

This  is  the  rule  in  every  case  of  parliamentary  scrutiny,  for 
the  enquiry  is,  which  member  has  the  majority. 

In  the  election  of  Mayor  where  a councillor  was  excluded 
from  voting,  and  his  vote  in  consequence  of  an  equality  would 
have  elected  a different  person,  the  election  was  set  aside  ; 
The  Queen  v.  C oaks, *3  E.  &.  B 249. 

In  The  Queen  v.  Mayor  of  Leeds,  11  A.  & E.  512,  the  list  of 
the  councillors  elected,  containing  the  name  of  P.  as  one  of 
the  number,  was  published  by  the  particular  time  named  in 
the  Statute.  After  the  expiry  of  this  time,  and  on  discover- 
ing a supposed  error,  the  Mayor  and  assessors  published 
another  list  containing  the  name  of  R.  instead  of  P.  The 
Court  held  that  P.  having  made  the  necessary  declarations 
was  the  councillor  de  facto , and  that  all  that  was  done  in  cor- 
recting the  list  after  the  hour  fixed  by  Statute  was  void. 

Voting  papers  not  signed  and  not  shewing  the  situation  of 
the  property  for  which  the  voter  was  rated  on  the  burgess  roll 
were  held  to  be  bad,  the  object  of  the  Statute  being  to  pre- 
vent personation  as  much  as  possible  : Beg.  v.  Tart , 5.  J ur. 

N.  S.  679. 

In  Seale  v.  The  Queen,  8 E.  & B.  22,  the  Mayor  and  asses- 
sors, at  the  revision  of  the  burgess  list,  erroneously  treated  . 
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the  burgess  list  de  facto  made  out  for  one  of  the  parishes  as  a 
nullity,  and  made  out  a fresh  list  for  that  parish,  and 
inserted  in  it  the  name  of  a person  in  the  original  parish 
list  who  proved  his  title  to  their  satisfaction  ; and  the  name 
thus  inserted  was  transferred  to  the  burgess-roll.  It  was 
held  that  such  person,  though  qualified  in  all  respects  to  be 
on  the  list,  acquired  by  the  act  of  the  Mayor  and  assessors 
no  title  to  be  a burgess.  The  lists  sent  in  were  valid  ; and 
the  Mayor  and  assessors  had  no  power  to  do  anything  else 
than  to  act  on  the  lists  sent  in,  inserting  or  expunging  names 
on  these  lists,  and  thereby  to  ignore  the  list  sent  in  and  to 
substitute  a fresh  one,  was  wholly  illegal  ; — The  plaintiff  in 
orror  was  charged  with  usurping  the  office  of  burgess. 

Brumfitt, , appellant  v.  Bremner , respondent , 9 C.  B.  N.  S.  1, 
shews  also  a case  of  alteration  of  a list  to  cure  a mistake  by 
which  a name  was  supposed  to  have  been  erased  which  was 
not  erased,  and  the  correction  was  maintained. 

It  is  certain  that  Henry  could  not  maintain  an  action 
against  the  Returning  Officer  for  refusing  to  allow  him  to  be 
voted  for  until  his  name  was  put  in  the  poll  book,  because  in 
such  an  action  malice  must  be  alleged  and  proved,  and  as  the 
candidate’s  name  was  not  on  the  certified  list  of  the  clerk, 
malice  could  not  be  presumed  against  the  Returning  Officer  : 
Tozer  v.  Child , 7 E.  & B.  377. 

The  clerk  on  the  day  after  the  nominations  is  to  post  up  in 
his  office  the  names  of  the  persons  proposed  for  the  respective 
offices.  This  I should  think  was  directory  only,  and  if  he  did 
it  the  second  day  after  the  nomination,  an  election  had  upon 
it  would  not  be  avoided. 

The  Clerk  is  also  to  provide  the  Returning  Officer  of  each 
division  with  a certified  list  of  the  names  of  such  candidates, 
specifying  the  offices  for  which  they  are  respectively  candi- 
dates. Ho  time  is  named  when  these  certified  lists  are  to 
be  provided.  No  doubt  it  must  be  sometime  before  the  poll- 
ing day,  for  the  clerk  is  also  to  provide  the  Returning  Officer 
with  a poll  book,  and  he  or  his  clerk  shall  enter  therein  in 
separate  columns  the  names  of  the  candidates  proposed  and 
seconded  at  the  nomination  ; all  of  which  must  be  done  of 
course  before  the  voting  begins. 
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It  may  be  presumed  the  Returning  Officer  is  to  take  his 
information  from  the  certified  list  of  the  clerk  as  to  the 
persons  who  were  the  candidates  that  were  proposed  and 
seconded  at  the  nomination  ; but  the  Act  does  not  say  so. 
I should  think  the  Returning  Officer  could  not  properly  insert 
any  name  on  the  clerk’s  list  of  his  own  authority,  or  any 
name  in  the  poll  book  which  was  not  in  the  certified  list,  but 
perhaps  if  he  had  no  certified  list  at  all  he  might  insert 
the  candidates’  names  in  his  poll  book  notwithstanding  the 
clerk’s  neglect  : Seale  v.  The  Queen , 8 E.  & B.  22. 

What  the  Returning  Officer  did  in  this  case  he  may  be 
presumed,  from  the  affidavits,  to  have  done  with  the  clerk’s 
assent,  and  I think  the  clerk  could  then  have  corrected  his 
certified  list. 

While  I think  the  election  should  not  be  voided,  I do  not 
think  the  proceedings  have  been  taken  without  just  and 
reasonable  cause  for  contesting  the  legality  of  the  proceedings 
and  although  I give  judgment  against  the  relator  it  must  be 
without  costs. 

Summons  discharged  without  costs. 


Reg.  ex  rel.  Bugg  and  Moulds  v.  Bell. 

Contested  election — Election  by  acclamation — 29-30  Vic.  cap.  51,  sec.  130. 

Where  a candidate  is  declared  elected  on  the  nomination  day,  as  being 
the  only  candidate  proposed,  his  election  cannot  be  questioned  on  a 
quo  warranto  summons  under  above  act,  there  being  no  other  “candi- 
date at  the  election  or  any  elector  who  gave  or  tendered  his  vote 
thereat,”  who  could  by  law  be  a relator. 

[Chambers,  March  14,  1868.] 

This  was  a writ  of  summons  in  the  nature  of  a quo  war- 
ranto to  set  aside  the  election  of  the  defendant,  who  was 
elected  as  one  of  the  Aldermen  for  St.  Andrew’s  Ward,  in 
the  City  of  Toronto,  at  the  municipal  election  on  the  23rd 
December,  1867. 

The  defendant  was  the  only  candidate  proposed  and 
seconded  at  the  nomination  ; and  was  declared  duly  elected, 
pursuant  to  sec.  101,  sub-sec.  3,  of  the  Municipal  Act. 
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The  statement  of  the  relator  complained  of  the  usurpation 
of  the  office  by  defendant,  and  stated,  in  effect  : — That  the 
said  Robert  Bell  was  not  duly  elected,  and  usurped  the  office 
of  Alderman  in  St.  Andrew’s  Ward  on  pretence  of  an  election 
field  on  Monday,  23rd  December,  1867  ; that  the  relators  had 
an  interest  in  said  election,  as  electors  of  said  ward  and  of 
othei*  wards,  the  relator  John  Bugg  being  an  elector  who 
gave  his  vote  at  the  last  annual  election  for  Aldermen  in  said 
■city,  when  the  said  Robert  Bell  was  declared  elected  as 
such  Alderman  ; and  the  relator  W.  Moulds  being  a duly 
qualified  elector,  present  at  the  nomination,  and  who,  in  so 
far  as  his  vote  could  be  tendered  or  taken,  voted  or  tendered 
his  vote  at  the-  nomination  or  election  ; and  they  shewed 
the  following  causes  why  the  election  should  be  declared 
invalid  : 

1.  That  the  election  was  not  conducted  according  to  law, 
in  this,  that  at  the  annual  meeting  for  nomination,  &c,,  held 
in  the  Ward  of  St.  Andrew,  at  noon  (or  thereabouts)  on  Mon- 
day, the  23rd  December  last,  the  Returning  Officer  having 
called  upon  the  electors  there  present  to  nominate  a fit  and 
proper  person,  &c.,  the  said  Robert  Bell  was  proposed  and 
seconded ; but  that  the  Returning  Officer,  without  waiting 
the  time  required  by  law  to  allow  other  nominations  to  be 
made,  closed  the  said  meeting  of  electors  before  the  expiration 
of  one  hour  from  the  opening,  &c.,  and  declared  said  Bell  duly 
elected : 

2.  That  said  Bell,  neither  when  he  was  so  elected,  nor  when 
he  accepted  office,  had  the  necessary  property  qualification  as 
a freehold  or  leaseholder  : 

3.  That  said  Bell  had  not  at  the  time  of  election  and  accept- 
ance of  office,  in  his  own  right  or  right  of  his  wife,  &c.,  a 
legal  or  equitable  freehold  or  leasehold,  rated  in  his  own  name 
on  the  last  revised  assessment  roll,  to  the  amount  of  at  least 
$4,000  freehold  or  $8,000  leasehold,  as  required,  &c.  : 

4.  That  said  Bell  had  mortgaged  his  interest  in  the  pro- 
perty on  which  he  qualified  for  the  sum  of  $3,179,  to  the  Can- 
ada Permanent  Building  Society,  as  appeared  in  the  registry 
office,  and  that  said  mortgage  was  not  discharged. 
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5.  That  said  Bell  qualified  on  property  partly  freehold  and 
partly  leasehold,  rated  as  follows  : leasehold  $7,466,  freehold 
$800,  while  the  incumbrances  amounted  to  $3,179. 

J.  II.  Cameron , Q.  C.  ( Harman  with  him)  shewed  cause. 

1.  The  election  cannot  be  inquired  into  under  the  130th. 
section  of  the  Municipal  Act.  The  Act  requires  that  the*  re- 
lator should  be  a person  who  was  either  a candidate,  or  an 
elector  who  voted  or  tendered  his  vote  at  the  election  of  the 
Alderman  complained  against  and,  as  the  party  here  sought 
to  be  unseated  had  been  elected  by  acclamation  and  without 
a contest,  the  relators  could  not  be,  and  in  fact  were  not,  en- 
titled to  the  writ,  they  being  neither  candidates  nor  electors 
who  voted  or  tendered  their  votes.  This  point  has,  howeverr 
been  already  settled  in  favor  of  this  contention  by  Reg.  ex  rel. 
Smith  v.  Roach , 18  U.  C.  It.  228,  and  In  re  Kelly  v.  Macarow, 
14  C.  P.  457. 

2.  The  statement  that  the  poll  was  not  kept  open  for  the 
hour  required  by  the  Act,  was  based  upon  the  affidavit  of  the 
relator  Moulds,  uncorroborated  by  other  evidence.  But  this 
was  met  by  positive  affidavits  by  the  Returning  Officer,  and 
by  other  persons  in  corroboration,  contradicting  his  assertion, 
who  swore  that  the  proceedings  commenced  at  noon  precisely, 
and  were  not  closed  until  after  one  o’clock. 

3.  The  relators  are  not  in  any  event  qualified  as  such  to 
be  heard,  not  having  paid  the  taxes  due  by  them  on  the  16th 
day  of  December,  as  required  by  section  73 — in  support  of 
which  sundry  affidavits  were  filed  by  the  collectors  of  the  sev- 
eral wards  in  which  they  were  in  such  default. 

4.  As  to  the  property  qualification  of  the  defendant,  affi- 
davits were  filed  from  the  City  Clerk,  and  the  Secretary  of 
the  Building  Society,  as  to  the  property  on  which  the  de- 
fendant qualified  and  the  mortgage  thereon,  shewing  that 
the  former  was  under  and  the  latter  overstated,  and  on  which 
it  was  argued  that  the  defendant  was  amply  qualified ; and 
further,  that  there  was  nothing  in  the  Act  which  required  the 
property  on  which  a civic  qualification  is  based  to  be  unin- 
cumbered, all  that  was  required  was  that  he  should  be 
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assessed  for  and  pay  taxes  for  property  worth  $4,000  freehold 
or  $8,000  leasehold. 

Hodgins  for  the  relators.  The  words  “ elector  who  voted 
or  tendered  his  vote  at  the  election,”  should  be  interpreted 
as  meaning,  at  the  annual  election  of  aldermen  within  the 
municipality. 

The  interpretation  contended  for  by  the  defendant  would 
leave  no  redress  in  cases  where  a candidate  is  elected  by  ac- 
clamation ; and  that  part  of  the  Statute  which  requires  a pro- 
perty qualification  might  in  such  case  be  evaded. 

Hagarty,  J. — This  case  seems  to  me  to  be  governed  by  In 
re  Kelly  v.  Macarow , and  I shall  decide  it  against  the  relators 
upon  the  authority  of  that  case.  If  the  electors  do  not  think 
it  worth  while  to  contest  an  election  in  the  ordinary  way,  it 
may  properly  be  considered  that  the  Legislature  did  not  mean 
to  give  them  a right  to  contest  it  by  an  application  of  this 
kind.  As  to  the  point  raised,  that  the  proceedings  at  the 
nomination  were  not  kept  open  for  a full  hour,  the  objection 
is  most  loosely  made  and  is  amply  contradicted. 

Summons  discharged  ivith  costs. 


Marten  v.  Beumell  and  Richardson. 

Composition  and  discharge — Assignment  of  judgment  to  a surety — Stay 
of  proceedings — Delay. 

On  2nd  May,  1867,  defendant  B.  made  an  assignment  under  the  Insol- 
vent Acts  : and  on  the  27th,  a deed  of  composition  and  discharge 
was  made  and  executed  by  B.  and  by  R.  (who  had  been  sued  as  B.  ’s 
surety)  and  other  creditors,  as  well  as  by  the  plaintiff,  who,  how- 
ever, reserved  his  rights  against  any  surety  for  his  debt.  On  10th 
February,  1868,  plaintiff  obtained  judgment.  On  13th  February  R. 
took  an  assignment  of  the  judgment  from  plaintiff,  paying  part  only 
of  the  amount  of  the  judgment  debt. 

On  an  application  by  defendant  B.  to  have  his  name  struck  out  of  the 
proceedings  and  the  judgment  stayed  as  against  him,  on  the  ground, 
that  the  plaintiff  was  a party  to  the  deed  of  composition  and  dis- 
charge, 

Held,  that  B.  was  entitled  to  this  relief  as  well  against  the  plaintiff  as 
against  R. , and  that  he  had  accounted  for  his  delay  by  a reasonable 
supposition  that  the  plaintiff  was  proceeding  on  the  judgment  to  re- 
cover the  balance  of  the  debt  from  defendant  R. 

Scmhle,  that  the  assignee  of  a judgment  cannot  enforce  it,  if  his  assig- 
nor could  not. 

[Chambers,  March  11th,  1868.] 

A summons  was  obtained  on  behalf  of  defendant  Brumell, 
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calling  on  the  plaintiff  to  shew  cause  why  the  judgment  sign- 
ed, and  'fi.  fee.  issued,  and  all  proceedings  subsequent  to  the 
judgment  should  not  be  set  aside  and  satisfaction  entered  on  the 
roll,  or  why  the  name  of  the  defendant  Brumell  should  not 
be  struck  out  of  the  judgment  and  all  subsequent  proceedings 
— or  why  all  proceedings  on  the  said  writ,  or  against 
Brumell,  should  not  be  stayed,  and  the  plaintiff  prohibited 
from  further  proceeding  upon  the  judgment  as  against  Brum- 
ell, or  why  proceedings  should  not  be  stayed  till  the  fifth  day 
of  next  term,  and  why  the  plaintiff  should  not  pay  the  costs 
of  the  application,  upon  the  grounds  that  the  plaintiff’s  claim 
herein  was  paid  and  satisfied  before  the  signing  of  the  said 
judgment,  and  that  he  had  no  right  to  sign  the  same,  and 
that  proceedings  herein  are  contrary  to  the  agreement  be- 
tween the  plaintiff’s  attorney  and  the  attorney  of  the  defend- 
ant Brumell,  and  that  Brumell  had,  between  the  time  of  the 
signing  of  interlocutory  judgment  against  him  and  the  sign- 
ing of  final  judgment,  been  released  and  discharged  by  the 
plaintiff ’s  deed  from  all  claims  in  respect  to  the  matters  in 
question  in  the  said  action,  and  upon  grounds  disclosed  in 
affidavits  and  papers  filed. 

A deed  of  composition  made  27th  of  May,  1867,  between 
the  defendant  Brumell  of  the  first  part,  and  the  other  persons 
executing  these  presents,  creditors  of  Brumell  (and  being  a 
majority  in  numbers  and  representing  at  least  three-fourths 
in  value  of  the  liabilities  of  Brumell,  subject  to  be  computed 
in  the  execution  of  a deed  of  composition  and  discharge  under 
the  Insolvent  Acts  of  the  Province  of  Canada)  of  the  second 
part,  was 'put  in  and  filed. 

It  recited  that  Brumell  on  the  2nd  of  May,  1867,  executed 
an  assignment  of  the  estate  to  James  Watson  for  the  benefit 
of  his  creditors,  to  be  administered  according  to  the  Insolvent 
Acts  ; and  that  Brumell  had  proposed  to  pay  his  creditors 
6s.  8d.  in  the  <£,  upon  their  respective  claims  in  full  discharge, 
and  that  the  creditors  had  agreed  to  accept  the  same. 

Brumell  then  covenanted  to  pay  the  said  sum  upon  the 
execution  of  the  said  deed  by  the  majority  in  number  and 
three-fourths  in  value  of  his  creditors,  and  the  parties  of  the 
second  part  agreed  to  accept  the  same,  as  far  as  they  could, 
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on  behalf  of  all  the  other  creditors  or  claimants  of  Brumell  or 
other  persons  entitled  to  rank  on  the  estate,  and  release  Brum- 
ell from  ail  claim,  liability,  cause  of  action,  judgment,  or  suit 
which  any  such  person  or  persons,  creditor  or  creditors,  may, 
cm  or  otherwise  might  have  against  Brumell  or  his  estate. 
And  the  parties  of  the  sec  3nd  part  released  Brumell  in  respect 
of  their  own  claims,  <fcc.,  reserving  nevertheless  to  each  of  his 
creditors  any  security  which  they  may  respectively  hold  for 
the  remaining  13s.  4d.  in  the  £,  and  not  thereby  releasing 
any  surety  therefor.  And  it  was  declared  that  the  deed  was 
a deed  of  composition  and  discharge  under  the  Insolvent  Acts, 
and  was  intended  to'  operate  thereunder,  and  was  also  intend- 
ed to  have  full  effect  as  to  the  parties  executing  the  same, 
independently  of  the  said  Acts.  It  was  executed  by  the 
plaintiff  as  follows  : “ Henry  O.  Marten,  reserving  and  with- 
out prejudice  to  my  rights  and  remedies  against  any  surety 
for  my  debt,  ” and  it  was  also  executed  by  the  defendant  and 
Richardson. 

This  action  was  commenced  by  a summons,  specially  en- 
dorsed, on  the  11th  of  May,  1867,  and  judgment  for  want  of 
an  appearance  by  Brumell  was  signed  against  him  on  the 
22nd  of  the  same  month. 

Mr.  Scott,  the  attorney  of  Brumell,  made  affidavit  that, 
subsequent  to  the  signing  of  the  interlocutory  judgment,  the 
plaintiff  agreed  to  accept  and  execute  the  said  deed  of  com- 
position, as  he  was  informed,  and  afterwards,  as  he  believed, 
executed  the  same  in  the  early  part  of  June,  1867.  Mr. 
Scott  then  stated,  “ I remarked  to  Mr.  Cameron  (who  was 
acting  for  Marten)  to  the  effect  that  I presumed  it  would 
not  be  necessary  to  take  any  steps  to  have  the  deed  pleaded, 
and  he  replied  to  the  effect  that  it  would  not  be  necessary, 
as  nothing  would  be  done  in  the  action  against  Brumell, 
and  it  was  accordingly  so  understood  between  myself,  acting 
on  behalf  of  Brumell  and  said  Hector  Cameron  : ” — that 
being  in  February,  1868,  informed  by  Brumell  that  he 
feared  Richardson  intended  to  enforce  the  judgment  against 
Brumell,  as  Brumell  had  been  informed  that  Richardson  had 
procured  an  assignment  thereof  from  the  plaintiff,  “I 
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thereupon  called  upon  Mr.  Cameron  for  an  explanation  of 
the  matter.  He  did  not  seem  to  be  aware  previous  to 
my  informing  him  that  such  judgment  had  been  signed 
or  an  assignment  executed,  and  appeared  surprised  to 
hear  that  the  same  had  been  done.  I requested  he  would 
give  me  a memorandum  stating  the  understanding,  but  he 
declined  to  do  so  until  he  had  made  enquiry  from  persons 
in  connection  with  his  office  as  to  what  had  taken  place,  but 
promised  to  write  me  at  once  ; that  on  the  27th  of  February, 
instant,  I received  the  annexed  letter  from  Mr.  Cameron,  by 
which  it  appears,  as  my  belief  is,  that  his  recollection  is  at 
fault  with  respect  to  what  took  place.”  Of  this  letter  the 
only  material  part  was  the  following  : “ The  only  con- 

versation with  you  on  the  subject,  which  I recollect,  took 
place  before  the  time  for  appearance  expired,  when,  I think, 
the  composition  had  been  proposed  and  assented  to  by  some 
creditors,  but  not  by  all.  You  then  spoke  of  the  necessity 
for  your  appearing  for  Brumell,  and  said  that  if  the  com- 
position arrangement  was  completed,  you  supposed  your 
client  would  not  be  prejudiced  by  the  judgment  against  him 
in  the  suit,  and  that  if  it  were  not  completed  and  he  went 
into  insolvency,  it  would  not  matter,  in  which  opinion  I 
concurred.” 

Mr.  Scott  then  stated  that  final  judgment  was  signed 
against  the  defendants  on  the  10th  February  last  for  $430.04 
damages  and  $125.89  costs  ; that  all  but  about  $13.50  were 
costs  occasioned  by  Richardson’s  defence  ; that  he  believed 
the  amount  of  $564  was  paid  by  Richardson,  before  judg- 
ment was  entered,  to  the  plaintiff’s  attorney,  and  that  Mr. 
Whitley  (acting  for  Richardson)  informed  Mr.  Scott  that 
the  judgment  had  been  assigned  by  the  plaintiff’  to  Richard- 
son. Mr.  Scott  then  set  out  a letter  he  wrote  on  26th  Feb- 
ruary, informing  Mr.  Whitley  that  Brumell  had  been  dis- 
charged by  the  deed  before  mentioned,  and  requesting  him  to 
consent  that  Brumell’s  name  should  be  struck  out  of  the  judg- 
ment— otherwise  he  would  apply  for  relief  that  this  letter 
had  not  been  answered,  and  that  a fi.  fa.  against  Brumell’s 
goods  had  been  sued  out. 
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James  Watson,  the  attorney  of  the  creditors,  made  affi- 
davit, that  when  he  paid  Mr.  Cameron  the  composition  for 
the  plaintiff  he  said  “ he  would  proceed  against  Richardson 
for  the  balance,  but  that  nothing  should  be  done  by  the  plain- 
tiff against  said  Brumell.” 

Brumell  stated  that  before  Richardson  took  an  assign- 
ment of  the  judgment,  and  immediately  after  the  execution 
of  the  deed  of  composition,  he  was  aware  the  plaintiff  had 
accepted  the  composition  and  had  executed  the  deed  and  re- 
lieved Brumell  from  all  claims  in  respect  of  the  pleadings 
mentioned. 

The  defendant  Richardson,  though  not  called  on  by  the 
summons,  filed  certain  documents  : — The  assignment  of  the 
judgment  to  himself,  dated  the  13th  of  February,  1868  ; the  ori- 
ginal bond  signed  by  Brumell  to  the  plaintift,  upon  which  Rich- 
ardson was  surety,  and  an  undertaking  by  the  plaintiff’s  at- 
torney to  assign  the  judgment  to  him  and  to  allow  him  to 
enter  it  up. 

Mr.  Whitley  made  affidavit  “ that  except  so  far  as 
Richardson  has  been  informed  by  me,  I believe  he  has  no 
knowledge  of  any  of  the  circumstances  which  have  taken 
place  with  reference  to  this  action  since  the  commencement 
thereof  ; that  until  the  last  few  days  I had  no  knowledge 
of  any  agreement  between  Mr.  Scott  and  Mr.  Cameron,  but 
such  as  is  alleged  in  the  affidavits  filed  in  support  of  this 
application.” 

Whitley , for  Richardson,  shewed  cause  ; no  one  appearing 
for  the  plaintiff  He  referred  to  26  Vic.  ch.  45  ; Sharp  v. 
D’Almaine , 8 Dowl.  664  ; Gresty  v.  Gibson , 12  Jur.  N.  S., 
319;  Brooks  v.  Jennings , 12  Jur.  H.  S.  341  ; Evans  v.  Gill , 
1 B.  & P.  52;  Ch.  Arch.  Prac.,  11  ed.  907-978. 

Dalton  supported  the  summons,  referring  to  Lister  v.  Mun- 
dell , 1 B.  & P.  427 ; Shaio  v.  Shaw , 6 0.  S.  458 ; Schofield  v. 
Bull,  3 U.  C.  L.  J.  204 ; Turner  v.  Davies , 2 Saunders, 
137  n. 

Adam  Wilson,  J. — I must  first  consider  this  case  as  if 
it  were  between  the  plaintiff  and  Brumell  alone.  And  so 
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considered,  I should  decide,  on  the  affidavits  of  Mr.  Scott 
and  Mr.  Watson,  that  the  plaintiff  was  not  to  prosecute  the 
suit  against  Brumell,  in  consequence  of  his  protection  under 
the  deed  of  composition  and  discharge,  to  which  the  plaintiff 
is  an  express  assenting  and  executing  party,  and  by  which, 
•for  the  composition  agreed  upon,  he  has  absolutely  dischar- 
ged Brumell.  Any  proceedings  taken  after  the  deed  in 
question  would  be  set  aside,  if  the  application  were  made 
within  a reasonable  time  after  knowledge  of  proceedings  be- 
ing carried  on. 

In  this  case,  proceedings  were  still  continued  by  the  plain- 
tiff to  the  knowledge  of  Brumell,  for  two  trials  were  had 
after  the  making  of  the  deed,  and  Brumell  would  certainly 
be  excluded  from  all  relief,  if  he  were  now  applying  for  the 
first  time. 

But  the  continuation  of  these  proceedings  is  explained  by 
the  fact,  that  there  was  another  defendant  to  the  suit,  against 
whom  the  plaintiff  desired  to  obtain  judgment  ; and  there- 
fore when  Brumell  saw  this  suit  still  going  on,  he  believed,  as 
he  had  reason  to  believe,  it  was  going  on,  not  against  himself, 
excepting  formally,  but  against  Richardson,  his  co-defendant, 
who  was  still  liable  to  the  plaintiff*. 

If  the  agreement  set  up  by  Brumell,  that  the  suit  was  not 
to  be  prosecuted  against  him  for  the  purpose  of  enforcing 
payment  or  satisfaction,  but  formally  only,  for  the  purpose 
of  reaching  Richardson,  be  established,  he  is  not  too  late  now 
in  claiming  relief  as  against  the  plaintiff.  And  I think  this 
agreement  is  proved  by  Mr.  Scott  and  Mr.  Watson,  whose 
statements  are  not  opposed  by  what  Mr.  Cameron  states  in 
his  letter. 

But  it  is  said  although  Brumell  may  be  entitled  to  be  re- 
lieved as  against  the  plaintiff,  it  is  different  when  he  applies 
against  Richardson,  because  he  was  no  party  to  the  agreement 
with  the  plaintiff,  and  he  had  no  notice  of  it. 

The  deed  shows  that  Richardson  was  a party  to  it,  and 
that  he  thereby  released  Brumell  “from  all  liabilities  in 
respect  to  any  claim,  cause  of  action,  judgment  or  suit,, 
which  he  might  have  against  Brumell,  on  account  of  any 
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matter  or  thing  whatsoever,  whether  such  claim  is  direct  or 
indirect,  exigible,  or  accruing,  reserving  nevertheless  to  each 
of  the  creditors  any  security  they  may  respectively  hold  for 
the  remaining  13s.  4d,  in  the  £,  of  their  claims,  and  not 
hereby  releasing  any  surety  therefor.”  And  although  he 
signed  the  deed  before  the  plaintiff  did,  and  may  therefore 
not  have  seen  the  reservation  by  the  plaintiff  of  his  rights, 
“against  any  surety  for  my  debt,”  he  must  be  taken  to  have 
had  notice  of  what  he  signed  himself  ; and  of  what  he  knew 
the  plain tifl  also  signed,  namely,  that  Brumell,  as  just  stated, 
was  released  by  the  payment  of  6s.  8d.  in  the  <£,  but  “ not 
hereby  releasing  any  surety  therefor.” 

Richardson  therefore  knew  that  the  plaintiff  released 
Brumell  from  the  debt,  for  which  Richardson  was  surety,  on 
getting  6s.  8d.  in  the  £.  And  that  he  (Richardson)  was 
expressly  held  bound  to  the  plaintiff  for  the  remaining  13s. 
4d.  in  the  £. 

Then  Richardson  knew  also  that  he  himself  released  Brum- 
ell from  all  liability,  reserving  any  security  he  had,  and  his 
rights  also  against  any  surety  there  was  ; but  he  has  no 
security,  and  certainly  none  that  was  of  any  value  to  him, 
after  Brumell  himself  was  released — there  was  no  mortgage, 
or  lien,  or  collateral  documents  which  he  held.  Tie  had 
nothing  whatever  but  the  instrument,  on  which  Brumell  was 
liable  for  this  particular  debt  ; and  he  could  never  hold  that 
against  him.  At  the  time,  too,  he  did  not  hold  this  bond, 
for  he  did  not  pay  it  till  a long  time  afterward.  How  had 
he  any  surety  for  this  defendant,  who  was  not  to  be  re- 
leased. 

So  far  as  the  bond  was  concerned,  the  plaintiff  was 
expressly  discharging  Brumell  from  it  ; and  Richardson 
knew  it  and  concurred  in  it.  But  whether  he  concurred  or 
not  would  have  made  no  difference,  for  whatever  the  proper 
majority  in  numbers  and  value  of  the  creditors  chose  to  do 
would  have  bound  Richardson  and  the  plaintiff  too,  even 
against  their  will. 

I think  here  that  Richardson  must  have  known  the  plain- 
tiff could  not  after  this  release  have  prosecuted  the  suit 
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against  Brumell’s  consent,  for  the  purpose  of  obtaining 
satisfaction  against  him  ; and  that  he  must  have  known 
further  that  the  plaintiff  was  prosecuting  the  suit  solely  for 
the  purpose  of  obtaining  a recovery  against  himself  as  surety 
for  the  remaining  13s.  and  4d.  in  the  £.  under  the  express 
reservation,  which  was  contained  in  the  deed,  of  his  rights 
against  sureties  ; and  that  after  such  recovery  was  had 
against  himself  he  could  not  enforce  any  remedy  against 
Brumell,  whom  he  also  had  expressly  released. 

Neither  the  plaintiff  nor  Richardson  should  therefore  be 
allowed  to  enforce  this  judgment  against  Brumell,  his  delay 
in  applying  for  protection  being  satisfactorily  explained, 
certainly  as  against  the  plaintiff,  and,  in  my  opinion,  as 
against  Richardson  too. 

Even  if  it  appeared  that  Richardson  had  no  kind  of  know- 
ledge of  Brumell’s  position  in  the  suit  after  the  execution  of 
the  deed,  and  had  no  knowledge  either  of  the  bargain  between 
him  and  the  plaintiff  as  to  the  way  in  which  it  was  to  be 
carried  on,  I should  doubt  exceedingly  his  right  to  enforce  a 
judgment  by  assignment  which  the  plaintiff  himself  could  not 
enforce,  for  he  must  take  that  only  which  the  plaintiff  has  a 
right  to  transmit.  Suppose  the  plaintiff  had  recovered  or 
received  payment  in  full  from  Brumell,  unknown  to  Richard- 
son, it  could  scarcely  be  argued  that,  on  Richardson  after- 
wards paying  the  plaintiff  a second  time,  he  could  enforce 
payment  over  again  from  Brumell. 

He  must  take  the  plaintiff’s  rights  or  nothing,  and  he  must 
deal  with  the  plaintiff,  as  well  after  as  before  the  judgment, 
at  his  peril. 

It  is  not  necessary  that  I should  decide  this  point,  nor 
the  further  point  that  was  adverted  to,  namely,  that  Rich- 
ardson could  not  take  an  assignment  as  he  had  not  paid  the 
whole  judgment,  but  two-thirds  of  it,  or  13s.  4d.  in  the  £. 
only.  It  may  be  true  that  a defendant,  who  does  not  pay 
the  whole  judgment  debt,  cannot  compel  the  plaintiff  under 
the  Statute  to  assign  the  judgment  to  him,  but  if  the  plaintiff 
chose  to  do  so,  I do  not  see  why  a surety  should  not  enforce 
against  the  principal  any  amount  the  surety  has  been  com- 
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pelled  to  pay  and  could  justly  recover  from  the  surety  in  an 
action  at  law,  by  execution  issued  upon  the  judgment. 

There  is  another  reason  why  this  judgment  should  not  be 
used  against  Brume  11  for  the  full  amount  for  which  the  exe- 
cution has  issued,  even  if  it  could  be  acted  on  at  all,  and  it  is 
that  the  whole  costs  were  incurred  but  to  a trifling  amount 
in  trying  the  special  defence  of  Richardson  applicable  to  his 
•own  position,  and  not  in  any  way  affecting  the  liability  of 
Brumell,  the  principal — and  these  costs  should  not  be  recovered 
from  Brumell  under  any  circumstances,  for  he  could  not 
demand  them  in  an  action  at  law. 

In  every  view  of  the  case  it  appears  to  me  Brumell  should 
be  relieved  from  this  judgment  and  execution.  I must  there- 
fore order  the  execution  and  all  proceedings  under  it  to  be 
set  aside,  and  satisfaction  to  be  entered  on  the  roll  in  such 
form-  that  Brumell  shall  be  discharged  from  it,  with  costs  to 
be  paid  by  Richardson  to  Brumell.  And  I further  order 
that  no  action  shall  be  brought  in  respect  of  the  issuing  of 
the  execution,  or  of  any  proceedings  that  may  have  been 
taken  under  it  against  Richardson,  or  against  any  other 
person. 

See  Bartlett  v.  Stinton,  12  Jur.  FT.  S.  342  ; L.  R.  1 C.  B. 
483. 


Re  Barton. 

Summons  to  shew  cause  not  referring  to  the  papers  filed  upon  which  it  was 

founded. 

[Chambers,  February  20,  1868.] 

A motion  being  made  to  make  absolute  a summons  calling 
upon  an  attorney  to  deliver  his  bill  of  costs, 

Curran , objected,  that  as  the  summons  did  not  refer  to 
any  affidavits  or  papers  as  having  been  filed,  they  could  not 
be  read  in  support  of  the  summons,  which  must  therefore  be 
-discharged. 
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W.  S.  Smith , contra,  argued  that  the  summons  was 
sufficient,  but  if  not,  he  asked  that  he  might  be  allowed  to 
amend  it. 

Adam  Wilson,  J. — I do  not  feel  inclined  to  give  any 
weight  to  this  objection,  and,  unless  some  authority  to  the 
contrary  is  produced,  I shall  allow  the  summons  to  be  amend- 
ed at  once. 


Corrigan  v.  Doyle. 

Interlocutory  judgment  on  default  of  plea — Notice  to  plead — C.  L.  P. 

Act. 

Held,  that  under  sec.  56  of  C.  L.  P.  Act,  taken  in  connection  with 
secs.  91,  92,  and  Rule  132,  it  is  not  a valid  objection  to  an  inter- 
locutory judgment,  that  the  copy  of  declaration  filed  was  not 
endorsed  with  a notice  to  plead. 

[Chambers,  March  20,  1868.] 

The  defendant  obtained  a summons,  calling  on  the  plain- 
tiff to  shew  cause  why  the  interlocutory  judgment  signed 
herein  for  want  of  a plea,  and  the  issue  book  and  notice  of 
assessment,  and  all  other  proceedings  had  therein,  should 
not  be  set  aside  on  such  terms  as  the  Judge  in  Chambers 
might  direct,  for  irregularity  on  the  following  grounds  : 

1.  That  the  writ  of  summons  and  affidavit  of  service  were 
not  filed  before  the  declaration,  and  that  the  affidavit  of 
service  now  attached  to  the  writ  is  not  marked  or  filed  by 
the  clerk,  nor  is  it  stamped  according  to  the  Statute. 

2.  That  no  notice  to  plead  is  endorsed  on  the  declaration 
filed,  or  filed  therewith. 

3.  That  the  declaration  was  not  served  as  of  the  day  on 
which  it  bears  date,  and  the  declaration  served  is  not  a copy 
of  the  declaration  filed. 

4.  That  the  issue  book  does  not  contain,  or  is  not  a copy  of 
the  declaration  filed  or  served  ; and  on  the  grounds  disclosed 
in  affidavits  and  papers  filed  ; and  why  in  the  meantime  all 
proceedings  should  not  be  stayed. 
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W.  Sidney  Smith,  shewed  cause. 

C.  IF.  Paterson , contra. 

TIagarty,  <T. — The  summons  is  to  set  aside  the  interlocu- 
tory judgment,  issue  book  and  notice  of  assessment,  &c.,  on 
alleged  irregularities. 

As  to  the  writ  of  summons,  affidavit  and  other  earlier 
proceedings,  I think  it  is  too  late  to  object  to  them,  and  the 
motion  is  not  directed  to  set  aside  anything  prior  to  the 
judgment. 

The  chief  objection  to  the  judgment  is  that  there  is  no 
notice  to  plead  endorsed;  on  the  declaration  filed  therewith. 
Section  56  of  C.  L.  P.  A.  says,  “ plaintiff  may  file  a declara- 
tion endorsed  with  a notice  to  plead  in  eight  days,  and  in 
default  of  a plea,  may  sign  judgment  by  default  at  the 
expiration  of  the  time  to  plead  so  endorsed.” 

If  this  stood  alone,  it  would  almost  seem  that  the  defen- 
dant is  bound  to  plead  merely  on  the  filing  of  notice.  But 
Rule  132  directs  that  a copy  of  declaration  shall  be  served  on 
defendant.  Section  91  of  the  Act  says,  “the  time  for 
pleading  shall  be  eight  days,  and  a notice  requiring  defen- 
dant to  plead  in  eight  days,  otherwise  judgment,  may  be 
endorsed  on  the  copy  of  the  declaration  served,  or  be 
delivered  separately.”  By  section  92,  * a notice  requiring 
the  opposite  party  to  plead,  &c.,  within  eight  days,  other- 
wise judgment,  shall  be  sufficient  without  any  rule  or  other 
demand,  and  such  notice  may  be  delivered  separately,  or  be 
endorsed  on  any  pleading  which  the  other  party  is  required 
to  answer. 

Reading  those  sections  and  the  rule  of  Court  together,  I 
am  not  prepared  to  hold  that  the  mere  omission  to  endorse  a 
notice  to  plead  on  the  declaration  filed,  must  necessarily 
defeat  the  plaintiff’s  right  to  sign  judgment  after  duly  serv- 
ing a copy  of  the  declaration  with  such  notice  endorsed. 

Perhaps  the  fair  way  to  read  clause  56,  by  the  light  of  the 
subsequent  clauses  and  rule,  is,  that  “the  plaintiff  may  file 
and  serve  a declaration  endorsed  with  a notice  to  plead  in 
eight  days,  and  in  default  of  a plea  may  sign  judgment  by 
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default  at  the  expiration  of  the  time  to  plead  so  endorsed.” 
This  would  appear  the  most  natural  construction,  so  as  to 
give  full  weight  to  clause  92,  “ such  notice  may  be  delivered 
separately  or  be  endorsed  on  any  pleading  which  the  other- 
party  is  required  to  answer.” 

Under  section  56,  it  might  be  endorsed  on  the  pleading, 
which  defendant  is  required  to  answer  ; under  section  92,, 
it  may  also  be  delivered  separately. 

It  seems  to  me  the  objection  fails. 


Fountain  v.  McSween 

Appearance — Infant — Prochein  amy. 

An  appearance  entered  by  attorney  for  an  infant  defendant  (no  pro- 
chein amy  having  been  appointed)  is  a nullity,  not  an  irregularity. 
Interlocutory  judgment  cannot  be  signed  till  after  prochein  amy' 
appointed. 

[Chambers,  March  21,  1868.] 

This  was  an  action  brought  by  the  plaintiff  against  an  infant 
defendant,  who  entered  an  appearance  by  attorney,  and  not 
by  prochein  amy.  Declaration  was  filed  and  served  with 
notice  to  plead.  No  plea  being  filed,  judgment  was  entered 
for  want  of  a plea  on  the  15th  of  March,  1868. 

On  the  13th  of  March,  1868,  after  declaration  served  and 
before  judgment  entered,  a notice  was  served  on  the  plain- 
tiff ;s  attorney  stating  that  the  defendant  was  an  infant,  and 
that  an  application  would  be  made  to  appoint  a prochein 
amy  ; and  on  the  same  day  a summons  for  further  time  to 
plead  was  obtained  from  the  Judge  of  the  County  Court,, 
which  was  however  discharged,  whereupon  judgment  was 
signed,  and  notice  of  assessment  served  and  accepted  for  the 
Walkerton  Assizes. 

On  the  16th  of  March,  1868,  a summons  was  taken  out  to 
set  aside  the  appearance,  declaration,  the  judgment  entered  in 
this  suit,  and  all  subsequent  proceedings  with  costs,  on  grounds, 
disclosed  in  affidavits  and  papers  filed. 
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It  was  contended  on  the  part  of  the  plaintiff  that  the 
appearance  &c.%  were  irregularities  and  that  the  grounds 
ought  to  have  been  disclosed  in  the  summons  ; and  that  the 
taking  out  of  the  summons  for  further  time  to  plead  and  the 
acceptance  of  notice  of  assessment  acted  as  waivers  of  the 
notice.  That  the  application  was  too  late  on  account  of  the 
defendant’s  laches,  in  this,  that  the  application  should  have 
been  made  immediately  after  discovery  that  the  appearance 
was  irregular. 

For  the  defendant  it  was  argued  that  the  appearance,  &c.,_ 
were  nullities  and,  as  such,  that  the  grounds  for  setting  them 
aside  need  not  be  set  forth  in  the  summons,  and  that  there- 
could  be  no  waiver  of  a nullity  : that  it  was  incumbent  on 
the  plaintiff,  when  the  mistake  was  discovered,  to  apply  to 
have  it  set  aside. 

Hagarty,  J. — It  seems  to  me  that  the  appearance  entered 
for  the  infant  defendant  by  attorney  is  a nullity,  and  if 
judgment  be  entered  by  the  plaintiff,  error  in  fact  will  lie.  I 
also  think,  contrary  to  my  first  impression,  that  the  defendant 
can  be  heard  to  move  to  set  aside  the  proceedings,  and  that 
he  will  not  be  left  necessarily  to  his  writ  of  error.  In  Oliver 
v.  Woodroffe , 4 M.  & W.  650,  a cognovit  and  appearance 
entered  for  the  defendant-  were  set  aside  on  his  motion,  on 
grounds  of  infancy.  The  plaintiff'  here  could  have  applied  to 
set-  aside  this  appearance  with  costs  as  irregular,  and,  at 
least  after  notice  of  the  infancy  of  the  plaintiff,  still  proceed. 
I think  the  proc  eedings  may  be  moved  against. 

The  latest  case  that  I have  seen  is  Cctrr  v.  Cooper,  1 B.  & 
S.  230,  where  the  defendant,  an  infant,  appeared  by  attorney, 
and  the  plaintiff,  after  verdict,  signed  judgment,  and  the  de- 
fendant brought  error  in  fact.  The  plaintiff  applied  to  amend 
all  the  proceedings  in  error.  The  Court  refused  the  relief 
asked,  but  set  aside  all  the  proceedings  subsequent  to  ap- 
pearance and  ordered  the  defendant  to  appear  by  guardian 
in  six  days.  Re  Jarman  v.  Lucas,  5 C.  B.  1ST.  S.  474,  may 
also  be  referred  to. 

Nunn  v.  Curtis,  4 Bowl.  729,  is  an  express  authority  for 
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interfering  on  motion,  instead  of  leaving  the  defendant  to  his 
writ  of  error. 

I thing  all  the  proceedings  after  withdrawal  of  appearance 
must  be  set  aside,  but  under  the  circumstances,  without 
costs.  See  Lush's  Practice,  vol.  1,  232. 


Anonymous. 

Vexatious  proceedings  in  enforcing  execi  tion — Impertinent  statements  in 

affidavit. 

The  plaintiff  recovered  a verdict,  but  delayed  for  some  months  in 
seeking  to  enforce  it.  He  then,  notwithstanding  the  repeated  offers 
of  the  defendant’s  attorneys  to  pay  the  debt  and  costs  when  taxed, 
immediately  after  taxation  entered  judgment,  and,  without  notice 
to  the  defendant,  put  a fi.  fa.  in  the  Sheriff’s  hands  to  levy  on  his 
goods  forthwith,  which  was  done.  Some  items  were  subsequently 
struck  off  the  bill  on  revision. 

On  an  application  by  the  defendant  for  relief,  it  was  Iteld  that  the 
plaintiff’s  conduct  was  vexatious  and  oppressive,  and  an  abuse  of  the 
process  of  the  Court  ; and  it  was  ordered  that  the  defendant  should 
be  discharged  from  the  fi.  fa.  upon  payment  of  the  judgment,  less 
the  costs  struck  off  on  revision,  and  the  costs  of  the  fi.  fa.  and  part 
of  the  interest. 

The  plaintiff’s  attorney  having  stated  impertinent  and  irrelevant 
matter  in  his  affidavit  was  ordered  to  pay  the  costs  of  the  applica- 
tion. 

[Chambers,  May  28,  1868.] 

A summons  was  obtained  in  this  cause  calling  on  the 
plaintiff,  his  attorney  or  agent,  to  shew  cause  why  the  fi.  fa. 
issued  in  this  cause,  and  the  levy  of  the  Sheriff  made 
thereon,  should  not  be  set  aside  with  costs,  on  the  ground 
(amongst  others)  that  the  writ  was  issued  without  any  pre- 
vious demand  of  payment,  and  without  giving  the  defendant- 
time  to  pay  the  amount  after  it  was  ascertained,  and  for 
suing  out  the  writ  after  offers  on  the  defendant’s  behalf  to 
pay  the  amount  at  once  on  its  being  ascertained,  without 
judgment  or  execution  ; and  why  the  Sheriff  should  not  be 
directed  to  accept  from  the  defendant,  in  full  of  the  writ, 
the  amount  of  the  verdict  and  taxed  costs,  without  interest 
on  verdict,  costs  of  the  writ,  or  Sheriff’s  fees — the  plaintiff 
having  voluntarily  wasted  nearly  six  months  without  de- 
manding payment  or  seeking  tt>  enforce  the  verdict ; or  why 
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such  other  order  should  not  be  made  as  the  presiding  Judge 
might  think  proper. 

In  this  ease,  it  appeared  from  the  affidavits  filed  that  a 
■verdict  was  obtained  in  this  cause  at  the  Hamilton  Assizes, 
©m  the  23rd  of  October,  1867,  for  $300.56  : that  a rule  for 
s,  new  trial  was  moved  for  in  the  ensuing  term  and  refused, 
and  the  plaintiff  was  then  entitled  to  enter  his  judgment  : 
that  on  the  27th  of  November,  1867,  the  attorneys  for  the 
defendant  wrote  from  Toronto  to  the  plaintiff’s  attorney  as 
follows  : 

Dear  Sir, — Our  client  is  ready  to  pay  the  amount  of  the 
verdict  and  costs  herein  as  soon  as  the  amount  is  properly 
ascertained.  . We  wish  to  attend  on  taxation,  and  will  feel 
obliged  if  you  will  tax  the  costs  here,  and  give  us  notice,  that 
we  may  attend.  Please  reply,  and  oblige, — Yours,  &c.” 

To  which  the  plaintiff’s  attorney  replied  : — 

“Hamilton,  30th  November,  1867. 

*“  Yours  of  the  27th  inst.  is  before  me.  As  it  will  be  just 
as  easy  for  you  to  attend  here,  as  for  me  at  Toronto,  I shall 
tax  the  costs  here. — Yours,  &c.” 

No  step  was  taken  by  the  plaintiff  until  he  served,  on  the 
28th  of  March  last,  a notice  of  taxation  at  Hamilton  for 
Monday  the  30th.  The  taxation  did  not  then  take  place  on 
account  of  the  sittings  of  the  County  Court,  and  on  the  2nd 
of  April  the  defendant’s  attorney  wrote  thus  : — 

“We  again  desire  to  say  to  you  that  we  are  prepared  to 
pay  verdict  and  costs  herein  so  soon  as  they  have  been 
regularly  taxed  by  clerk  here,  and  we  do  not  wish  judgment 
entered  against  us.  We  have  given  our  agent  instructions 
to  attend  for  us  on  taxation  ; but  if  you  will  consent  to  tax 
here  in  first  instance,  please  notify  him  and  have  papers  sent 
down.  We  will  give  you  any  undertaking  you  may  require, 
to  pay  without  judgment  being  entered. — Yours,  &e.” 

On  the  3rd  of  April  the  costs  were  taxed  at  Hamilton,  at 
$158.20,  and  judgment  entered,  and  fi.fa . issued  to  the  Sher- 
iff of  the  County  of  York  endorsed  to  levy  $300.56  damages 
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and  interest  thereon  from  the  date  of  the  verdict,  $128.20:i 
costs,  with  interest  from  the  3rd  of  April,  $5  for  writ  and 
Sheriff’s  fees,  &c.,  and  was  on  the  same  day  forwarded  to  the 
Sheriff,  and  on  the  next  morning  (4th  April)  the  Sheriff 
informed  the  defendant  he  would  levy  forthwith  as  his  in- 
structions were  peremptory,  and  the  defendant  then  paid 
to  the  Sheriff  $467.20,  under  protest  as  to  costs  until  a 
revision  of  the  taxation  was  had.  Notice  of  such  revision 
"was  given  on  that  day,  and  it  afterwards  took  place,  when 
the  costs  were  reduced  by  $11.50.  The  defendant  swore 
that  since  the  verdict  was  rendered  he  had  always  been 
ready  and  willing  to  pay  the  amount  thereof,  with  costs,  and 
that  he  continually  kept  the  requisite  amount  ready  and  idle 
at  his  banker’s  to  provide  for  it. 

The  plaintiff’s  attorney,  in  his  affidavit  filed  on  shewing 
cause,  gave  no  reason  for  his  acting  so  rigorously  in  placing 
the  fi.  fa.  in  the  Sheriff’s  office  and  refusing  to  accede  to  the 
request  of  the  plaintiff’s  attorney,  except  by  charging  as  a 
justification  for  his  conduct  that  the  defendant’s  solicitors 
had  acted,  as  he  alleged,  in  a like  manner  in  a cause  in 
Chancery  between  the  same  parties. 

Morrison,  J. — I take  it  to  be  the  practice  that  the  plain- 
tiff is  entitled  as  of  right  to  enter  his  judgment  after  verdict ; 
but  if  the  defendant,  for  the  purpose  of  avoiding  further 
costs  and  proceedings,  offers  and  is  ready  to  pay  the  amount, 
and  intimates  to  the  plaintiff ’s  attorney  that  the  amount  will 
be  paid  at  once  when  properly  ascertained,  and  the  plaintiff  ’s 
attorney,  notwithstanding  such  offer  and  readiness,  without 
any  reason  for  so  doing,  after  entering  judgment,  forthwith 
inflicts  upon  the  defendant  further  costs,  Sheriff’s  fees,  and 
disbursements,  as  well  as  the  mortification  of  a levy  by  a 
Sheriff’s  officer, — a step  which  in  some  cases  may  result  in 
ruinous  consequences  to  a defendant  in  business, — I can 
only  view  such  conduct  as  prima  facie  vexatious  and  op- 
pressive, and  as  an  abuse  of  the  process  of  the  Court ; and 
unless  some  reasonable  excuse  or  explanation  be  given  for 
such  proceedings — ex.  gr .,  that  they  were  taken  under  the 
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apprehension  that  a prior  writ  might  be  placed  in  the  Sheriff’s’ 
hands,  or  that  the  plaintiff’s  interest  might  be  otherwise 
jeopardised  by  any  delay,  the  defendant  ought  not  to  be 
subjected  to  the  unnecessary  costs. 

The  fact  that  the  plaintiff’s  attorney  did  not  make  use  of 
his  verdict  for  nearly  five  months  after  an  offer  to  pay  the 
amount,  clearly  shows  that  he  did  not  think  his  client  was 
in  any  danger  of  losing  the  debt.  No  reason  or  excuse 
was  suggested  for  these  peremptory  proceedings  except,  as 
already  stated,  that  the  defendant’s  solicitors  were  guilty  of 
like  oppression  in  a Chancery  suit.  I cannot  countenance 
such  a justification,  and  the  allegation  only  indicates  that 
the  matters  here  complained  of  were  prompted  by  improper 
motives. 

I cannot  refrain  from  noticing  that  in  the  affidavit  made 
by  the  plaintiff’s  attorney,  after  negativing  a statement  of 
the  defendant,  and  shewing  why  he  declined  to  consent  to 
delay  at  the  Assizes,  he  states  : “ He,  (the  defendant),  then 
replied,  I think  it  hardly  fair  that  you  should  punish  me 
for  the  act  of  my  attorneys,  and  I then  replied  that  I consid- 
ered keeping  him  dancing  about  the  Court,  and  giving  him  a 
little  trouble,  might  teach  them  all  better  manners  for  the- 
future.” 

Such  a statement,  besides  being  wholly  irrelevant  and 
impertinent,  coming  from  an  officer  of  the  Court,  is  highly 
unbecoming,  and  an  affidavit  containing  such  matter  ought 
not  to  have  been  read  or  filed,  and  the  doing  so  would  of 
itself  justify  me  in  ordering  the  plaintiff ’s  attorney  to  pay 
the  costs  of  this  application. 

Without  laying  down  any  general  rule,  I am  of  opinion 
that  in  this  case  the  proceedings  after  the  entry  of  judgment 
and  issue  of  H.  fa.  were  vexatious  and  oppressive,  and  my 
order  is,  that  the  defendant  be  discharged  from  the  fi.  fa. 
upon  payment  to  the  Sheriff  to  the  amount  of  the  judgment, 
less  the  costs  struck  off  on  revision,  with  the  costs  of  the 
fi.  fa.  and  interest  on  verdict  to  the  3rd  of  April,  and  if  the 
amount  paid  the  Sheriff  by  the  defendant  exceed  these  sums, 
that  the  surplus  amount  be  refunded  to  the  defendant,  and 
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that  the  plaintiff’s  attorney  do  pay  to  the  defendant  the 
costs  of  this  application.  Upon  the  question  of  interest 
where  a plaintiff  delays  enforcing  a verdict  I give  no  Judg- 
ment. 

Order  accordingly. 


Leslie  v.  Foley. 

..Practice — Inefficient  mater  iah-^T or  onto  agent — Attorney — Presumption. 

In  an  application  of  strict  right  the  Court  will  not  conjecture  circum- 
stances in  favor  of  the  applicant,  who  should  support  his  case  by  the 
best  and  fullest  evidence,  and  not,  as  in  this  case,  with  defective 
materials. 

In  such  an  application  it  will  not  be  assumed  by  the  Court  that  the 
affidavit  made  by  “ the  agent  ” of  a person  is  the  professional  Tor- 
onto agent  of  such  person,  and  that  such  person  is  a practising 
.attorney. 

[Practice  Court,  E.  T.  1868.] 

•J.  A.  Boyd  obtained  a rule  calling  on  the  plaintiff  to  shew 
‘cause  why  a rule  absolute  granted  herein  in  the  previous 
term  should  not  be  set  aside  with  costs  for  irregularity,  on 
the  ground,  that  the  rule  absolute  was  granted  in  pursuance 
of  a rule  nisi  to  pay  over  the  amount  of  an  award,  which  rule 
nisi  should  have  been  and  was  not  personally  served,  and  the 
materials  on  which  the  rule  absolute  was  made  were  insuffi- 
cient, and  because  the  same  was  moved  absolute  prematurely, 
and  before  it  was  returnable. 

The  application  was  founded  on  an  affidavit  of  Mr.  Boyd, 
shewing  that  a rule  nisi  was  obtained  in  this  cause  last 
Hilary  Term  calling  upon  the  defendant,  upon  notice  of  the 
rule  to  be  given  to  him,  his  attorney  or  agent,  to  shew  cause 
why  he  should  not  pay  to  the  plaintiff  an  amount  awarded 
against  the  defendant  and  the  costs  taxed  : that  the  rule 
issued  on  the  11th  February,  and  was  served  on  that  day  on 
the  agents  of  the  defendant’s  attorney,  and  that  it  was  made 
absolute  on  Friday,  the  14th,  and  issued  on  the  29th  Febru- 
ary, and  that  no  further  proceedings  appeared  to  have  been 
had  on  it  up  to  the  time  of  this  application. 
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It  was  contended  on  the  part  of  the  defendant,  that  not- 
withstanding the  object  of  the  rule  wTas  to  obtain  an  execu-. 
tion  against  defendant’s  goods  under  the  Statute,  the  service 
should  have  been  made  personally,  as  in  the  case  of  seeking 
an  attachment,  and  that  the  rule  nisi  could  not  have  been 
moved  absolute  until  the  14  th  February. 

C.  S.  Patterson  shewed  cause,  and,  amongst  other  things, 
objected  that  the  materials  upon  which  this  motion  was  made 
were  insufficient,  and  that  the  only  affidavit  filed,  and  upon 
which  the  application  rested,  did  not  shew  that  the  person 
who  assumed  to  act  aS  the  professional  agent  of  the  attorney 
of  the  defendant,  who  was  also  a practising  attorney,  was  such 
an  agent. 

J.  A.  Boyd  supported  his  rule. 

Morrison,  J. — It  is  unnecessary  for  me  to  give  judgment 
on  the  principal  points  raised,  as  I am  of  opinion  that  I 
ought  to  give  effect  to  the  objection  that  the  materials  before 
the  Court  are  insufficient  to  entitle  the  defendant  to  make 
this  rule  absolute.  This  application  is  one  of  strict  technical 
right,  and  the  defendant  must  make  out  a clear  case.  The 
only  affidavit  filed  is  Mr.  Boyd’s,  which  states  that  Messrs. 
Read  and  himself  are  agents  in  Toronto  of  the  defendant, 
but  in  what  respect  or  for  what  purpose  does  not  appear.  I 
cannot  necessarily  assume  that  the  defendant  is  an  attorney 
or  barrister,  for  nothing  in  the  affidavit  or  papers  filed  shew 
that  he  is,  and  if  I ought  to  do  so,  as  suggested  by  Mr. 
Boyd,  in  that  case  I should  be  more  stringent  in  exacting, 
on  account  of  his  professional  knowledge,  the  strictest  regu- 
arity  in  his  proceeedings.  Row  all  that  appears  here  is, 
that  Mr.  Boyd  a few  days  before  the  22nd  of  May  last, 
searched  with  the  Clerk  of  this  Court  as  to  proceedings  in 
this  cause  : that  he  was  informed  that  a rule  nisi  (the  one  in 
question),  issued  on  the  11th  February,  and  was  made  abso- 
lute on  the  14th  February  : that  an  affidavit  of  service  of  a 
copy  of  the  rule  nisi  was  attached  to  it,  shewing  that  it  was. 
served  on  the  11th  on  the  agents  of  the  defendant’s  attorney, 
and  that  the  rule  absolute  was  taken  out  on  the  29th  of 
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February  : and  Mr.  Boyd  states  that  he  verily  believes  that 
no  cause  was  shewn  against  said  rule,  and  that  no  copy  of 
it  to  his  knowledge  was  served  on  the  defendant  ; and  he 
states  that  he  cannot  obtain  a copy  of  the  rule  absolute,  as  it 
is  not  filed, 

All  this  no  doubt  is  perfectly  true,  but  notwithstanding, 
the  defendant,  or  his  attorney  or  counsel,  may  have  appeared 
and  shewn  cause,  or  consented  to  the  rule  going.  The  rule 
nisi  itself  on  its  face  is  regular,  for  assuming  that  the  gener- 
al practice  requires  personal  service  (which  I do  not  decide, 
the  Court  may  dispense  with  it,  and  order  the  rule  nisi  to 
go  calling  on  the  defendant  upon  notice  to  be  given  to  his 
attorney  or  agent  to  shew  cause. 

The  rule  was  served  on  the  defendant’s  attorney,  no  affida- 
vit is  filed  by  that  gentleman  shewing  whether  or  not  he 
took  any  step  in  the  matter  ; neither  does  the  defendant 
himself  make  any  affidavit  denying  that  the  rule  came  to  his 
knowledge,  or  that  he  has  or  had  any  grounds  or  merits  for 
opposing  the  rule,  nor  is  it  suggested  that  the  proceedings 
injuriously  effect  his  rights  ; and  no  excuse  is  given  why  the 
defendant  or  his  attorney  have  not  filed  any  affidavit,  there 
having  been  abundance  of  time  between  the  11th  February 
and  the  22nd  May  to  do  so  ; and  as  neither  of  them  think  it 
worth  their  while  to  make  an  affidavit  stating  the  facts,  and 
setting  at  rest  any  doubts  as  to  what  they  did  in  the  matter, 
or  shew  that  they  have  any  substantial  ground  of  complaint, 
I do  not  think  I am  to  conjecture  circumstances  to  entitle  the 
defendant  to  succeed.  By  doing  so  I would  be  sanctioning  a 
loose  and  careless  practice. 

A party  seeking  relief,  as  sought  in  this  case,  ought  to 
support  his  application  with  the  best  and  fullest  materials  at 
his  command,  and  not,  as  here,  only  file  the  affidavit  of  a 
gentleman,  who  merely  states  what  appears  on  the  files  of 
the  Court,  matters  quite  consistent  with  the  regularity  of 
the  proceeedings  complained  of. 

Rule  discharged. 
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In  re  Soules  v.  Morton. 

Arbitration — Right  of  parties  to  go  into  case  afresh  before  an  umpire. 

Where  a case  is  referred  to  the  award  of  two  persons,  and  in  case  of 
disagreement  to  the  decision  of  a third  person,  either  as  an  umpire 
or  as  a third  arbitrator,  the  parties  have  the  right  to  insist  that  such 
third  arbitrator  or  umpire  shall  have  before  him  the  evidence  and 
witnesses  produced  before  the  two  arbitrators,  as  well  as  the  right 
to  appear  and  state  their  case  to  such  third  arbitrator  or  umpire,  be- 
fore a binding  award  can  be  made. 

[Practice  Court,  E.  T.  1868.] 

D.  McMitihal  obtained,  on  behalf  of  Soules,  a rule  nisi,  to 
set  aside  the  award  herein,  on  several  grounds,  one  of  which 
was  that  one  of  the  arbitrators  was  not  appointed  until  after 
-evidence  taken,  and  , gave  his  award  without  having  heard  the 
parties  or  the  evidence  ; also,  that  the  arbitrators  heard  evi- 
dence on  behalf  of  Morton,  in  the  absence  of  Soules  or  any 
one  on  his  behalf. 

The  submission  was  by  deed  dated  the  17th  of  April,  1868, 
and  after  reciting  that  disputes,  &c.,  were  pending  between 
the  parties,  in  reference  to  the  annual  sum  of  money  to  be 
paid  to  Mrs.  Morton  in  lieu  of  dower,  &c.,  and  in  order  to 
settle  the  amount,  &c.,  the  parties  agreed  to  refer  the  same 
to  the  award  of  two  named  arbitrators,  and  in  the  event  of 
these  two  not  being  able  to  agree  within  two  days  from  the 
date  of  the  deed,  then  they  could  appoint  a fit  and  proper 
person  as  third  arbitrator  by  a memorandum  to  be  endorsed 
on  the  deed,  and  the  award  of  any  two  of  them  should  be  fin- 
al and  conclusive.  The  award  was  to  be  made  in  writing,  on 
or  before  the  23rd  April,,  with  power  to  the  arbitrators  to 
■extend  the  time,  &c.  On  the  17th  April,  the  two  arbitrators 
appointed  the  third  arbitrator,  and  on  the  23rd  April,  the 
three  arbitrators  made  the  award  now  moved  against,  award- 
ing an  annual  payment  of  $82.50,  &c. 

It  appeared  from  Soules’s  affidavit  that  the  two  arbitrators 
proceeded  with  the  arbitration  on  the  17th  April  : that  both 
parties  attended  before  them  with  their  evidence,  and  were 
heard  by  the  arbitrators,  and  although  they  had  appointed 
the  third  arbitrator  he  was  not  present,  nor  did  he  hear  the 
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parties.  The  two  arbitrators  being  unable  to  agree,  they 
called  in  the  third  arbitrator,  and  the  three  arbitrators  con- 
sidered the  matter  among  themselves  and  made  their  award,, 
and  did  so  without  notifying  Soules,  and  without  his  being 
heard  by  the  third  arbitrator,  and  he  swore  that  if  he  had 
been  allowed  to  place  his  case  before  the  third  arbitrator,  he 
would  have  convinced  him  that  the  annual  amount  was  un- 
usually large.  Smith,  one  of  the  arbitrators,  also  made  an 
affidavit  stating  that  they  named  the  third  arbitrator  to  meet 
the  event  of  the  two  not  agreeing : that  having  considered  the 
subject  with  his  co-arbitrator  they  were  unable  to  agree,  and 
they  then  called  in  the  third  : that  Soules  and  his  evidence 
was  not  heard,  nor  was  he  offered  an  opportunity  of  being 
heard  by  the  third  arbitrator  : that  the  son  of  Soules  asked  if 
they  did  not  require  his  father,  but  he  was  told  they  did  110%. 
and  Smith  also  swore  that  he  was  not  aware  that  it  was  ne- 
cessary or  proper  for  the  third  arbitrator  to  hear  Soules. 

On  the  part  of  Mrs.  Morton,  several  affidavits  were  filed* 
going  principally  to  shew  that  the  award  was  a reasonable 
one. 

Harrison , Q.  0.,  shewed  cause. 

McMichael  supported  his  rule. 

Morrison,  J. — There  is  no  dispute  about  the  facts  that 
the  two  named  arbitrators  first  heard  the  parties  : that  being 
unable  to  agree  upon  the  amount  to  be  annually  paid  to 
Mrs.  Morton,  they  called  in  the  third  arbitrator,  to  whom,, 
we  may  assume,  they  related  the  case  made  by  the  respec- 
tive parties,  and  then  without  the  third  abitrator  hearing 
parties,  they  three  conferred  among  themselves,  and  came  to 
the  conclusion  of  awarding  as  they  did.  It  is  to  be  regretted 
that  the  parties  were  not  heard  by  the  three  arbitrators,  as 
from  the  affidavits  filed  it  is,  I think,  clear  that  the  award 
is  a fair  and  proper  one,  and  if  it  were  possible  to  uphold 
it  I would  do  so,  for  it  is  just  one  of  those  cases  in 
which  the  arbitrators,  neighbours  residing  in  the  im- 
mediate vicinity  of  the  land  in  question,  could  deter- 
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mine,  upon  the  statement  of  the  parties  alone,  what  was  fair 
and  reasonable  ; but  on  principle  the  award  cannot  be  upheld . 
The  third  arbitrator  was  either  intended  to  be  an  umpire  or  a 
third  arbitrator.  In  either  case  the  parties  had  a right,  per- 
sonally or  by  counsel,  to  place  their  case  before  him,  as . well 
as  before  the  other  two  arbitrators.  The  award  is  a joint- 
judicial  act.  The  judgment  of  the  three  arbitrators  was  not 
the  result  of  hearing  the  parties,  for  the  judgment  of  the  third 
arbitrator  was  based  on  what  the  other  two  told  him,  in  the 
absence  of  the  applicant,  and  without  his  being  notified  that 
the  third  arbitrator  was  called  in  to  deliberate  on  the  subject. 
It  is  impossible  to  sly  what  the  parties  would  have  done,  or 
what  course  they  might  adopt  to  bring  their  case  before  the 
third  arbitrator.  If  the  case  had  been  reheard  they  might 
have  suggested  a new  view  of  the  case,  as  said  by  Littledale, 
J.,  in  Salkeld  v.  Slater , 12  A.  & E.  767. 

The  general  rule  is,  that  an  umpire  to  whom  a case  is 
referred  by  arbitrators  must  hear  the  evidence  over  again, 
and  in  the  case  cited  Lord  Denman  says  : “It  is  import- 
ant to  have  it  understood  that  the  umpire,  as  well  as  the 
arbitrators,  ought  to  hear  and  see  the  witnesses.”  And  so 
in  this  case,'  the  third  arbitrator  should  have  seen  and  heard 
the  statement  of  the  case  from  the  parties  themselves,  Or 
any  witnesses  they  might  produce.  The  parties  are  entitled 
to  have  their  case,  as  made  by  themselves,  put  directly  to 
the  arbitrators,  and  are  entitled  to  the  benefit  of  the  judg- 
ment of  all  three  on  the  case,  as  made.  Two  of  the  arbi- 
trators heard  the  case,  apart  from  the  third  arbitrator,  and 
the  third  heard  it  at  second-hand  and  apart,  and  in  the 
absence  of  the  parties,  “ whereas  (as  said  by  Coleridge,  J., 
in  Flews  v.  Middleton , 6 Q.  B.  845),  “ it  ought  to  have  been 
considered  by  the  arbitrators  and  umpire  jointly,  in  presence 
of  the  parties.”  There  is  no  imputation  on  the  motives  or 
conduct  of  the  arbitrators ; it  is  only  the  irregularity  of  the 
proceedings  that  invalidates  the  award  ; and  the  Court  in 
such  a case  sends  back  an  award  to  the  same  arbitrators, 
where  there  is  no  reason  to  believe  that  they  are  not  to  be 
trusted.  I think  that  this  is  a case  in  which  I ought  to 
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exercise  that  power,  and  that  it  should  go  back  with  an  in- 
timation that  the  third  arbitrator  should  have  an  opportunity 
of  hearing  the  parties  and  considering  the  evidence  with  the 
other  two  arbitrators. 

Rule  accordingly. 


McDermott  v.  McDermott. 

Ejectment — Defendant  retaking  possession  after  hab.  fac.  poss.  executed. 

A writ  of  hab.  fac.  poss.  was  completely  executed,  and  possession  given 
to  plaintiff.  Three  weeks  afterwards,  the  defendant  (claiming  to  he 
equitably  entitled,  and  who  was  informed  and  found  that  the  prem- 
ises were  vacant,  and  the  door  of  the  house  unfastened,  and  who  de- 
nied knowledge  of  who  opened  it),  retook  possession. 

Held , that  the  plaintiff  was  not  entitled  to  a rule  to  have  possession 
redelivered  to  him,  or  to  an  attachment  against  the  defendant  as  for 
contempt. 

[Practice  Court,  E.  T.  1868.] 

M.  O’Reilly , Q.  C.,  obtained  a rule  nisi  calling  on  the  de- 
fendant to  shew  cause  why  an  order  should  not  be  made  on 
him  to  leave  the  possession  of  certain  premises  in  Wawanosh, 
and  to  restore  the  possession  thereof  to  the  plaintiff,  and  why 
a writ  hab.  fac.  poss.  should  not  issue  to  put  the  plaintiff  in 
possession  of  the  land,  and  why  an  attachment  should  not 
issue  against  the  defendant  for  a contempt  of  Court,  he  hav- 
ing illegally  re-entered  on  the  said  lot,  &c.,  against  the  plain- 
tiff’s will,  directly  after  the  Sheriff  had  ejected  him  under  the 
process  of  the  Court. 

The  application  was  based  on  an  affidavit  of  the  plaintiff, 
setting  out  that  he  had  recovered  judgment  in  ejectment 
against  the  defendant  for  the  premises  in  question,  that  a 
writ  of  hab.  fac.  poss.  issued  thereon,  that  the  Deputy  Sheriff 
of  the  County  of  Pluron  ejected  the  defendant  under  the  writ, 
and  put  the  plaintiff  in  possession,  that  the  plaintiff  returned 
home  to  Hamilton,  leaving  the  house  on  the  premises  locked 
and  nailed  up,  and  that  a few  days  after  the  defendant  re- 
entered the  lot  without  the  plaintiff’s  knowledge,  and  remains 
wrongfully  in  possession. 
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Cause  was  shewn,  the  defendant  filing  an  affidavit  setting 
out  that  about  three  weeks  after  he  was  ejected  he  was  in- 
formed by  one  J ohn  Cullen  that  the  door  of  the  house  upon 
the  property  in  question  was  open,  and  that  no  person  was 
living  therein  : that  he  was  prosecuting  a suit  in  Chancery  to 
recover  the  property  ; that  he  informed  his  solicitior  of  the 
state  of  the  premises,  and  that  his  solicitor,  in  view  of  the 
proceedings  in  equity,  advised  him  that  he  might  safely  re- 
enter and  take  possession,  which  he  accordingly  did.  He 
further  stated  that  he  himself  did  not  open  the  door,  nor  did 
he  instruct  any  person  to  do  so,  and  that  he  had  no  know- 
ledge of  who  opened  it.  It  was  contended  on  the  part  of 
the  defendant,  that  the  writ  being  executed,  the  plaintiff  was 
not  entitled  to  obtain  a new  writ  : Doe  dem  Pate  v.  Poe,  1 
Taunt.  55. 

Curran  supported  the  rule. 

Morrison,  J. — When  the  case  was  argued  I rather  in- 
clined to  think  that  the  contention  of  the  plaintiff  was  right, 
and  that  he  was  entitled  under  the  circumstances  to  be  re- 
stored to  his  possession  • but  I find,  on  looking  into  the  cases 
■and  text-writers,  that  I cannot  interfere.  Many  of  the  old 
authorities  go  to  shew  that  in  a case  of  this  kind  the 
plaintiff  was  entitled  to  issue  a new  writ  of  possession,  or 
obtain  an  attachment  against  the  defendant  ; but  those  cases 
appear  to  be  overruled  by  the  case  cited  from  1 Taunt.  55  ; 
and  that  case  is  referred  to  by  Mr.  Archbold  in  the  last 
edition  of  his  work  on  the  practice  as  indicating  the  rule  of 
the  present  day  to  be,  that  if  possession  be  once  completely 
given  under  the  writ,  the  plaintiff  cannot  sue  out  another 
writ  of  possession  although  he  is  disturbed  in  his  possession 
by  the  same  defendant,  and  although  the  Sheriff'  has  not  re- 
turned the  writ. 

In  such  a case,  however,  Mr.  Archbold,  at  page  1035, 
says,  if  the  disturbance  took  place  recently  after  the  posses- 
sion delivered,  it  is  probable  the  Court,  upon  application, 
would  order  the  possession  to  be  restored  and  punish  the 
defendant  by  attachment,  and  several  cases  are  noted,  but 
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upon  reference  to  them  they  are  quite  distinguishable  from 
the  case  before  us,  and  are  rather  authorities  against  this 
application  ; and  see  also  Cole  on  Ejectment,  347. 

Where  a defendant  entered  and  ousted  a plaintiff  a fort- 
night after  the  Sheriff  put  him  in  possession,  the  writ  being  re- 
turned but  not  filed,  it  has  held  that  the  plaintiff  was  not  en- 
titled to  a new  writ  of  possession  : Style's  case , 2 Brownl.  & 
G-old,  216;  Goodright  v.  Hart , 2 Strange,  830;  and  in  an 
early  case,  Kingsdale  v.  Mann , 6 Mod.  27,  where  the  posses- 
sion was  delivered  by  the  Sheriff  at  nine  o’clock,  a.  m.,  and 
about  six  o’clock,  p.m.,  the  plaintiff  was  forcibly  turned  out 
of  possession,  the  Court  doubted,  after  so  many  hours  distance, 
whether  it  should  be  looked  upon  as  a disturbance  of  execu- 
tion ; but  they  granted  a rule  nisi  for  an  attachment. 

Here  the  writ  was  completely  executed  by  the  Deputy 
Sheriff,  who  also  locked  up  the  premises  by  putting  a hasp 
and  padlock  on  the  door.  Some  three  weeks  after,  the  de- 
fendant, who  claims  to  be  equitably  entitled  to  the  premises, 
and  swears  that  he  has  proceedings  pending  in  equity  to 
recover  the  property,  says  he  was  informed  by  a person  that 
the  door  of  the  house  was  open — the  hasp  and  padlock 
being  removed,  and  the  place  vacant  ; and  that  having  told  his 
Solicitor  that  such  was  the  case,  under  his  advice  he  went 
into  possession  ; and  he  swears  that  he  has  no  knowledge  as 
to  how  the  door  was  opened.  Under  these  circumstances,  I 
do  not  think  that  the  plaintiff  is  entitled  to  have  his  rule  ab- 
solute to  enable  him  to  obtain  possession.  Nor  do  I see  any 
grounds  for  an  attachment — for  there  must  be  some  contempt 
of  the  authority  of  the  Court,  such  as  disturbing  the  officer 
in  the  execution  of  the  writ,  or  the  retaking  forcible  posses- 
sion immediately  after  it  was  executed.  Here  no  such  case 
is  made  out.  I must  therefore  discharge  the  rule ; but  the 
defendant  shall  have  no  costs. 


Rule  discharged , without  costs. 
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Oaesley  v.  Fisken  ET  AL. 

Division  Courts — Jurisdiction — Prohibition. 

The  defendants  at  Toronto  agreed  to  sell  to  the  plaintiff  at  Kingston 
certain  barrels  of  oil.  Upon  the  oil  being  delivered  at  Kingston,  it 
was  found  to  run  short,  and  an  action  was  brought  for  the  shortage 
in  the  Division  Court  at  Kingston.  It  was  objected  by  defendants 
that  the  action  could  not  be  brought  in  Kingston,  but  the  Judge 
overruled  the  objection,  whereupon  a prohibition  was  asked  for,  and 
it  was 

Held , that  the  action  should  have  been  brought  where  the  defendants 
resided. 

[Chambers,  July  21,  1868.] 

This  was  an  application  for  a writ  of  prohibition  to  prevent 
the  County  Judge  of  Frontenac  from  further  proceeding  in  an 
action  in  the  first  Division  Court  of  that  County,  between 
the  above  parties,  on  the  ground  that  said  Judge  had  no  jur- 
isdiction to  hear  the  case. 

The  facts  of  the  case  were  that  the  defendants,  who  resided 
and  carried  on  business  at  Toronto,  offered  by  letter  written 
at  Toronto  to  sell  to  the  plaintiff,  who  resided  and  carried  on 
business  at  Kingston,  a quantity  of  coal  oil  at  a certain  price. 
The  plaintiff  at  Kingston  accepted  the  offer  of  the  defendants 
by  telegraph  to  them  at  Toronto,  and  they  thereupon  shipped 
the  oil  to  him  at  Kingston.  Upon  its  arrival,  however,  the 
plaintiff  found,  as  he  alleged,  that  the  quantity  of  oil  stated 
to  have  been  contained  in  the  barrels  ran  short,  owing,  as 
■was  supposed,  to  leakage,  which  it  was  sworn  must  have  taken 
place  before  it  reached  Kingston. 

The  plaintiff  then  sued  defendants  in  the  Division  Court  at 
Kingston  for  the  shortage. 

It  was  objected  at  the  trial  that  the  action  could  not  be 
brought  at  Kingston,  on  the  ground  that  the  cause  of  action 
did  not  arise  there  within  the  meaning  of  the  Statute,  and 
that  it  could  therefore  only  properly  be  brought  where  the 
•defendants  resided,  under  the  further  provision  of  the  Statute. 

The  learned  Judge  overruled  the  objection,  and  gave  judg- 
ment for  the  plaintiff  for  the  full  amount  of  the  claim.  The 
defendants  then  applied  for  a prohibition. 
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McKenzie,  Q.  C.,  shewed  cause. 

The  following  cases  were  cited  : Watt  v.  VanEvery , 23  U. 
C.  R 196  ; Kemp  v.  Owen , 14  C.  P.  432 ; S.  C.  10  U.  C.  L. 
J.  269 ; Aris  v.  Orchard , 6 H.  & 1ST.  159. 

Morrison,  J.— In  the  case  of  the  Judge  of  the  County 
Court  of  Brant,  in  Watt  v.  VanEvery , the  Chief  Justice  of 
Upper  Canada,  in  giving  judgment,  held  that  the  cause  of  ac- 
tion, within  the  71st  section  of  the  Division  Court  Act,  is 
not  the  contract  only,  but  the  contract  and  breach  for  which 
the  plaintiff  claims  damages.  The  sale  of  the  oil  in  the  pre- 
sent case  took  place  where  the  defendants  reside,  at  Toronto, 
to  be  delivered  to  the  plaintiff  at  Kingston,  and  the  breach 
is,  that  the  full  quantity  of  oil  was  not  delivered  to  the  plain- 
tiff at  Kingston,  the  barrels  being  short  of  measure.  On  the 
authority  of  the  cases  cited,  the  cause  of  action  arose  partly 
at  Toronto  and  partly  at  Kingston,  and  the  plaintiff  must 
therefore  sue  the  defendants  in  the  Division  Court  of  the  di- 
vision in  which  they  reside,  viz.,  at  Toronto. 

The  rule  will  go  for  the  prohibition ; but,  under  the  circum- 
stances detailed  in  the  affidavits,  there  will  be  no  costs. 

, Prohibition  granted. 


The  Queen  v.  Patrick  Boyle. 

31  Vic.  cap.  16 — Warrant  under — Municipal  Law — When  alderman 
qualified  as  J.  P. — Habeas  Corpus — Return  to. 

Held , 1.  That  under  the  Municipal  Act  an  Alderman  is  not  ex  ofiicio 
legally  authorized  to  act  as  a J.  P.  until  he  has  taken  the  oath  of 
qualification  as  such. 

2.  That  a warrant  of  commitment  under  31  Vic.  c.  16,  signed  by  one 
qualified  J.  P.  and  by  an  alderman  who  has  not  taken  the  necessary 
oath,  is  invalid  to  uphold  the  detention  of  a prisoner  confined  under 
it,  though  it  might  be  a justification  to  a person  acting  under  it,  on 
an  action  against  him. 

3.  That  the  mere  fact  of  the  warrant  having  been  countersigned  under 
the  Statute  by  the  Clerk  of  the  Privy  Council,  does  not  withdraw 
the  case  from  the  jurisdiction  of  a Judge  on  a habeas  corpus. 

4.  That  the  prisoner  may  contradict  the  return  to  the  writ  of  habeas 
corpus  by  shewing  that  one  of  the  persons  who  signed  the  warrant 
was  not  a legally  qualified  J.  P. 

[Chambers,  July  27,  1868.] 


The  prisoner,  Patrick  Boyle,  was  committed  to  the  gaol 
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of  the  City  of  Toronto,  on  the  4th  May  last,  under  the  pro- 
visions of  31  Yic.  cap.  16,  on  a charge  of  being  a member  of 
a treasonable  society,  called  The  Eenian  Brotherhood. 

An  order  was  obtained  on  behalf  of  the  prisoner  from  Mr. 
Justice  Adam  Wilson,  upon  which  a writ  of  habeas  corpus 
was  issued,  by  virtue  of  which  the  gaoler,  on  the  22nd  July, 
brought  up  the  prisoner,  and  returned  to  the  writ  that  the 
prisoner  was  detained  by  virtue  of  a warrant  of  commitment 
of  George  D’Arcy  Boulton  and  George  McMicken,  Esqrs.,  two 
of  Her  Majesty’s  Justices  of  the  Peace  in  and  for  the  County 
of  the  City  of  Toronto,  and  which  warrant  was  to  the  writ 
annexed. 

The  warrant,  as  stated  on  its  face,  was  issued  under  the 
authority  of  the  Act  31  Vic.  Chap.  16,  and  was  in  the  fol- 
lowing words : — 

“ To  all  or  any  of  the  constables,  &c. 

“ Whereas  Patrick  Boyle  was  this  day  charged  before  us, 
two  of  Her  Majesty’s  Justices  of  the  Peace  in  and  for  the 
County  of  the  City  of  Toronto,  on  the  oath  of  Charles  Follis, 
for  that  he,  the  said  Patrick  Boyle,  is  a member  of,  and  hath 
joined  a certain  unlawful,  illegal,  and  treasonable  association 
in  the  said  City  of  Toronto,  called  the  Hibernian  Benevolent 
Society,  which  Society  is  connected  with,  and  is  part  of  an 
association  in  the  said  City  of  Toronto,  by  the  name  of  the 
Fenian  Brotherhood  ; the  said  association  being  unlawfully 
composed  of,  and  connected  with  certain  other  lawless  persons, 
citizens  of  the  United  States  of  America,  being  a foreign 
State  at  peace  with  her  Majesty,  for  the  purpose  of  making 
hostile  incursions  into  Canada,  and  with  the  intent  of  levying 
war  against  her  said  Majesty  the  Queen  therein,  and  that 
lie,  the  said  Patrick  Boyle,  hath  joined  himself  to  divers 
persons  who  have  entered  Canada  with  design  and  intent  to 
commit  felony  within  the  same,  and  hath  been  guilty  of 
treasonable  practices  in  the  City  of  Toronto,  in  said  Province, 
contrary  to  the  laws  of  the  said  Province  and  Dominion,  and 
against  the  peace  of  our  said  Lady  the  Queen,  her  Crown 
and  dignity  : 

“These  are,  therefore,  to  command  you,  the  said  con* 
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stables,  &c.,  to  take  the  said  Patrick  Boyle,  and  him  safely 
convey  to  the  common  gaol  of  the  County  of  the  City  of  To- 
ronto, and  there  deliver  him  to  the  keeper  thereof,  together 
with  this  precept. 

“ And  we  hereby  command  you,  the  said  Keeper  of  the 
said  common  gaol,  to  receive  the  said  Patrick  Boyle  into 
your  custody,  in  the  said  common  gaol,  and  there  safely 
keep  him  until  he  shall  thence  be  delivered  by  the  due  course 
of  law  ; he  being  committed  by  us,  as  aforesaid,  under  and 
by  virtue  of  a certain  Act  of  the  Legislature  of  the  Dominion 
of  Canada,  known  as  “ An  Act  to  authorize  the  apprehension 
of  such  persons  as  shall  be  suspected  of  committing  acts  of 
hostility  or  conspiracy  against  Her  Majesty’s  person  or  Gov- 
ernment.” 

“ Given  under  our  hands  and  seals,  this  fourth  day  of  May, 
A.  D.,  1868,  at  the  City  of  Toronto,  aforesaid. 

“(Signed), 

“G.  D’Arcy  Boulton-.  [l.  s.] 

“G.  McMicken.  J.  P.”  [l.  s.] 

The  prisoner  denied,  on  affidavit,  that  he  was  or  ever  had 
been  a member  of  the  said  Fenian  society,  or  connected  there- 
with, or  with  any  secret  society  whatever. 

The  writ  and  return  being  read  and  filed, 

Mr.  O’Donohoe  moved  for  the  discharge  of  the  prisoner 
upon  the  ground  that  the  warrant  was  invalid,  as  Mr.  Boulton, 
who  assumed  to  act  as  a J ustice,  was  not  authorized  or  entitled 
to  act  as  such,  or  to  join  in  the  warrant  of  commitment,  he 
(Mr.  Boulton)  being  an  Alderman  of  the  City  of  Toronto, 
and  not  having  taken  the  oath  required  by  sec.  357  of  the 
Municipal  Act  of  1866,  as  amended  by  the  38th  sec.  of  cap. 
30  of  the  Acts  of  last  session  of  this  Province ; the  Act  un- 
der which  the  prisoner  was  committed  requiring  that  the 
warrant  should  be  signed  by  two  Justices  of  the  Peace.  He 
also  asked  that  the  prisoner  should  be  admitted  to  bail,  if 
the  warrant  was  held  good,  as  it  had  not  been  coun- 
tersigned by  a Clerk  of  the  Queen’s  Privy  Council,  as 
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provided  by  the  first  section  of  31  Yic.  cap.  16,  above  referr- 
ed to. 

James  Paterson , for  the  Crown,  took  a preliminary  ob- 
jection, that  the  affidavit  filed  could  not  be  read,  being 
irregularly  sworn  ; and  he  also  stated  that  he  had  been 
instructed  by  the  Minister  of  Justice  that  the  warrant  was 
daily  countersigned  within  the  thirty  days  by  the  Clerk  of 
the  Privy  Council,  and  by  inadvertence  of  the  gaoler  the 
proper  and  true  return  to  the  writ  of  habeas  corpus  had  not 
Iheen  made. 

It  was  then  agreed  that  the  orisoner  should  be  remanded 
■until  the  24th  J uly,  when  the  prisoner  was  again  brought  up. 

The  gaoler  then  stated  that  he  desired  to  amend  his  return, 
and  filed  an  affidavit,  shewing  that  about  the  1st  of  June, 
he  received  from  the  Sheriff  of  the  County  of  York  a certi- 
fied copy  of  the  warrant  of  commitment,  duly  certified  by  the 
Clerk  of  the  Queen’s  Privy  Council,  which  certified  copy  he 
produced  ; and  he  further  SAvore  that  when  he  made  his 
return  to  the  habeas  corpus , such  certified  and  countersigned 
warrant  had  escaped  his  memory,  and  that  since  he  made  his 
return  he  discovered  that  he  had  it  in  his  possession.  Affi- 
davits Avere  also  filed  shewing  that  such  countersigning  was 
done  Avithin  the  thirty  days  prescribed,  and  Mr.  Paterson 
then  moved  that  the  gaoler  be  allowed  to  amend  his  return  ; 
and,  after  hearing  the  parties,  the  learned  J udge  ordered  the 
return  to  be  amended,  and  upon  the  same  being  read, 

Pater  son)  for  the  Crown,  contended  : 

1.  That  as  it  appeared  that  the  warrant  had  been  duly 
countersigned,  the  provisions  of  the  31  Yic.  cap.  16,  deprived 
the  Judge  of  authority  and  jurisdiction  to  entertain  the  mo- 
tion made  on  the  part  of  the  prisoner,  either  with  a view  to 
liis  discharge  or  to  his  being  bailed. 

2.  That  if  a Judge  had  authority  to  examine  into  the 
validity  of  the  Avarrant  or  detention  of  the  prisoner,  Mr. 
Boulton,  being  an  Alderman  of  the  City  of  Toronto,  was  also 
a Justice  of  the  Peace,  ex-officio , and  that  the  Act  of  the 
Province  of  Ontario  amending  the  Municipal  Act  did  not 
apply  to  Mr.  Boulton,  and  that  if  it  did  his  acts,  never- 
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theless,  as  a Justice  of  the  Peace,  were  not  void,  although  he 
himself  might  be  liable  to  a penalty,  or  perhaps  to  a criminal 
information,  but  the  acts  of  a Justice  of  the  Peace  who  is  not 
duly  qualified  are  not  absolutely  void,  as  he  contended  : Mar- 
gate Pier  Go.  v.  Hannam , 3 B.  & A.  267. 

3.  That  it  was  not  competent  for  the  prisoner  to  contra- 
dict the  return  made  by  the  gaoler,  which  return  set  out  that 
the  warrant  was  signed  by  two  Justices  of  the  Peace,  &c. 

In  reply  it  was  alleged  that  neither  the  prisoner  nor  his 
counsel  were  aware  of,  or  could  obtain  the  particulars  of  the 
charge  against  him,  or  upon  what  information  he  was  arrested : 
that  no  statement  was  made  or  taken  in  his  presence,  on 
oath  or  otherwise,  of  the  facts  or  circumstances  of  the  case 
before  his  commitment,  as  required  by  the  30th  sec.  of  the 
Statute  relating  to  the  duties  of  Justices  out  of  Sessions,  in 
relation  to  persons  charged  with  indictable  offences  ; and,  in 
order  to  ascertain  what  evidence,  depositions,  or  proceedings 
were  had  touching  the  restraint  of  the  prisoner’s  liberty,  and 
to  the  end  that  the  Judge  might  consider  the  same,  and  the 
sufficiency  thereof  to  warrant  such  restraint,  should  he  hold 
that  the  warrant  was  not  one  within  the  operation  of  the  31 
Vic.,  a writ  of  certiorari  had  been  issued  requiring  a return 
of  the  depositions,  &c.,  under  the  2nd  section  of  the  Act  of 
29  & 30  Vic.  “ for  more  effectually  securing  the  liberty  of 
the  subject  : ” that  such  writ  had  been  served  on  the  commit- 
ting justice,  Mr.  Boulton,  and  on  the  Clerk  of  the  Peace 
for  the  City  of  Toronto  ; and  affidavits  were  filed  shewing 
that  neither  Mr.  Boulton  nor  the  Clerk  of  the  Peace  had  in 
their  possession  any  proceedings  whatsoever  touching  the 
commitment  of  the  prisoner  : that  upon  search  at  the  office 
of  the  County  Attorney  for  the  County  of  York,  and  at  the 
office  of  the  Clerk  of  the  Police  Court  of  the  City  of  Toronto, 
no  papers  or  documents  were  to  be  found  ; and  that  under 
the  39th  sec.  of  cap.  102,  the  information,  depositions,  &c., 
should  have  been  delivered  by  the  Justice,  without  delay, 
to  the  County  Attorney,  or  the  Clerk  of  the  Peace  for  the 
City. 

No  depositions  were  produced  on  the  part  of  the  Crown. 
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Morrison,  J. — After  carefully  considering  the  whole  case, 
I am  of  opinion  that  the  prisoner  is  entitled  to  be  discharged. 
It  appears,  as  already  stated,  that  he  was  arrested  oh  the 
4th  May  last,  under  the  warrant  referred  to,  purporting  to 
be  signed  by  two  J ustices  of  the  Peace  for  .the  City  of  Toron- 
to. It  is  clear  that  Mr.  Boulton  (one  of  them)  was  not 
acting  under  any  commission  as  a justice,  but  that  he  was 
an  Alderman  of  the  City  of  Toronto,  and  it  is  manifest  that 
he  as  such  Alderman,  did  not  take  the  oa  th  of  qualification, 
as  provided  by  the  38th  sec.  of  the  Statute  of  the  Province  of 
Ontario.  These  are  the  most  important  facts  appearing  and 
bearing  on  the  case. 

Several  objections  in  point  of  law  were  taken  by  the  Crown. 
First,  as  before  stated,  that  the  warrant  being  duly  counter- 
signed by  the  Clerk  of  the  Privy  Council,  the  subject 
matter  was  wholly  withdrawn  from  my  jurisdiction.  I see 
nothino'  in  the  Statute  to  warrant  such  a conclusion.  The 

o 

object  of  the  Legislature  and  the  words  of  the  Statute  indi- 
cate that,  as  some  protection  to  persons  who  might  be  charged 
with  any  of  the  offences  mentioned  in  the  Act  of  Canada  (31 
Vic.  cap.  16),  they  could  only  be  committed  upon  a warrant 
signed  by  two  Justices,  and  such  warrant,  being  countersigned 
within  thirty  days,  as  provided,  then,  in  such  case,  no  Judge 
should  bail  or  try  any  such  prisoner  without  an  order  from 
the  Queen’s  Privy  Council  of  Canada.  The  object  of  the  Sta- 
tute, so  far  as  any  of  the  offences  mentioned  therein,  was  to 
suspend  the  operation  of  the  writ  of  habeas  corpus,  and  to  de- 
prive the  subject  restrained  of  his  liberty  of  one  of  the  most 
inestimable  of  privileges  ; and  it  is  my  duty  to  see,  in  favor 
of  liberty,  that  the  provisions  of  the  Statute  are  scrupulously 
observed.  If  it  appears  that  the  provisions  of  the  Statute 
have  been  observed,  and  that  the  warrant  is  in  accordance 
therewith,  in  such  case  the  prisoner’s  liberty  is  entirely  in 
the  hands  of  the  Privy  Council. 

It  was  not  attempted  to  be  argued  that  if  the  Clerk  of 
the  Privy  Council  countersigned  a warrant  signed  by  only 
one  Justice,  that  such  a warrant  would  justify  the  detention 
of  a prisoner  under  the  Statute,  without  bail  or  trial.  So 
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here,  if  Mr.  Boulton  was  not  authorized  to  aet,  or  could  net 
lawfully  sign  a warrant  as  a Justice,  the  prisoner’s  case 
would  not  be  within  the  operation  of  the  Statute.  Then,  as 
to  the  second  objection,  that  the  affidavit  cannot  be  received 
to  contradict  the  return,  the  gaoler  returning  that  the 
prisoner  was  detained  under  a warrant  signed  by  two  Justices 
of  the  Peace,  naming  them  ; the  return  just  amounts  to  this 
— the  cause  of  the  detention  was  the  warrant  annexed.  It 
would  be  absurd  to  hold  that  because  the  gaoler  in  his  return 
designated  the  parties  who  signed  the  warrant  as  two  J ustices, 
an  investigation  into  the  fact  was  precluded.  In  Bally's 
case,  3.  E.  & B.  6 14,  Lord  Campbell  allowed  the  prisoner  to 
use  affidavits  to  shew  that  the  Justices  had  no  jurisdiction. 
So  here,  I am  of  the  opinion  that  it  is  competent  to  the  prisoner 
to  shew  that  the  persons  signing  the  warrant  have  no  autho- 
rity to  act  as  J ustices.  But  the  point  is  disposed  of  by  the 
3rd  sec.,  of  cap.  45  of  29  & 30  Vic.,  which  was  not  referred 
to  in  tile  argument.  This  section  provides  that  although  the 
return  to  any  writ  of  habeas  corpus  shall  be  good'  and  suffi- 
cient in  law,  it  shall  be  lawful  for  any  Judge  before  whom 
such  writ  shall  be  returnable  to  proceed  to  examine  into  the 
truth  of  tire  facts  set  forth  in  such  return,  by  affidavit,  and 
to  do  therein  as  to  justice  shall  appertain,  &c. 

The  only  question  that  remains  upon  the  present  return 
is,  whether  the  further  detention  of  the  prisoner  can  be  sus- 
tained by  this  warrant,  upon  which  two  points  arise  : 1st., 
whether  Mr.  Boulton  was  lawfully  authorized  to  act  as  a 
Justice  of  the  Peace  for'  the  City  of  Toronto.  2nd.  If  he 
was  acting  unlawfully,  by  reason  of  his  not  first  taking  the 
oath  of  qualification,  was  the  act  of  his  signing  the  warrant 
invalid,  so  far  as  the  detention  of  the  prisoner  is  concerned  ? 

By  the  357th  section  of  our  Municipal  Act,  as  amended 
by  the  38th  sec.  of  31  Vic.  cap.  30  of  the  Statutes  of  Onta- 
rio, passed  on  the  4th  March  last,  it  is  enacted  that  the 
Peeve  of  every  town,  &c:,  shall  be,  $x-officio  a Justice  of  the 
Peace  for  the  whole  county,  &c.,  and  Alderman  in  cities  shall 
be  Justices  of  the  Peace  in  and  for  such  cities  : “ Provided 
always,  that  before  any  Alderman  or  Peeve  shall  act  in  the 
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capacity  of  a Justice  of  the  Peace  for  the  city  or'  county,  he 
shall  take  the  same  oath  of  qualification  and  in  the  same 
manner  as  is  by  law  required  by  Justices  of  the  Peace.”-  And 
the  amending  Act  repealed  all  Acts  or  parts,  of  Acts  inconsis- 
tent with  its  provisions  relating  to  the  Municipal  Institutions 
of  Upper  Canada.  So  that,  whatever  authority  Mr.  Boulton, 
being  an  Alderman,  had  as  a J ustice  of  Peace,  previous  to 
the  4th  March,  was  gone,  and  after  that  date,  the  date  of 
the  passing  of  the  amending  Act,  his  authority  to  act  as  a 
Justice  of  the  Peafie  depended  upon  the  357th  section  as 
amended.  And  as  it  is  in  fact  admittted  that  Mr.  Boulton 
did  not  take  the  oath  of  qualification,  and  did  not  comply 
with  the  357th  section  referred  to,  he  was  acting  unlawfully 
and  in  contravention  of  the  Statute.  I do  not  mean  to  say 
that  Mr.  Boulton  was  acting  wilfully  in  the  matter,  because, 
from  the  affidavits  filed,  he  appears  to  have  acted  in  ignorance 
of  the  then  state  of  the  law.  Then,  did  the  neglect  of  Mr. 
Boulton  to  take  the  oath  required,  and  which  the  Statute 
makes  a condition  precedent  to  his  acting  as  a j ustice  of  the 
Peace,  render  his  act  invalid  for  the  purpose  of  the  imprison- 
ment of  the  prisoner  ? It  is  contended  by  the  Crown  that 
the  priviso  added  to  the  357th  section  did  not  prevent  an 
Alderman  from  acting  as  a Justice  of  the  Peace  without 
taking  the  oath  : that  by  his  doing  so  it  only  subjected  him 
to  be  prosecuted  ; and  the  case  of  the  Margate  Pier  Go.  v. 
Hannam  et  cd.,  2 B.  & A.  267,  was  relied  on  as  an  authority. 
I perfectly  concur  in  that  decision  and  the  grounds  upon 
which  the  judgment  is  rested,  viz.,  that  the  acts  of  a Justice 
of  the  Peace  who  has  not  duly  qualified  himself  are  not 
absolutely  void,  so  that  a seizure  under  a warrant  signed  by 
him  would  not  make  the  parties  who  executed  it  trespassers. 
And  so  in  the  case  of  the  warrant  now  before  me,  as  in  the 
case  alluded  to,  it  might  form  a good  justification  to  an 
action  brought  against  any  person  or  officer  who  acted  under 
it,  and  any  act  done  under  it,  such  as  the  detention  of  the 
prisoner  in  custody,  would  very  properly  be  sustained. 
But  there,  I think,  its  validity  ends  ; that  while  it  is  not 
absolutely  void,  yet,  upon  an  application  of  this  nature,  it  is 
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so  far  defective  that  a person  detained  in  custody  under  it 
may  be  discharged.  It  seems  to  me  it  would  be  quite 
consistent  to  hold  that  while  a magistrate  would  be  liable  to 
be.  indicted  and  punished  for  the  act  of  signing  a warrant,  a 
person  arrested  under  it  would  nevertheless  be  liable  to  be 
detained  in  custody.  On  grounds  of  public  policy,  I can  see 
good  reason  why  acts  done  under  such  a a warrant  should  be 
justified  and  sustained,  but  I cannot  bring  myself  to  the 
conclusion  that  it  is  a sufficient  warrant  for  the  detention  of 
the  prisoner.  In  doubtful  cases  the  Courts  always  lean  in 
favor  of  liberty,  and  upon  this  point  the  prisoner  is  entitled 
to  my  judgment  in  his  favor. 

The  only  other  matter  for  consideration  is,  whether  the 
warrant,  being  signed  by  Mr.  McMicken,  whose  authority 
as  a Justice  of  the  Peace  is  not  objected  to,  the  prisoner 
should  not  be  held  to  bail,  but  in  that  view  of  the  case  I 
have  nothing  before  me  to  shew  that  any  charge  was  made 
against  the  prisoner,  or  that  proceedings  were  had  to  author- 
ize any  such  commitment,  such  as  the  examination  of  the 
prisoner,  &c.  The  prisoner  positively  denies  under  oath  that 
he  is  guilty  of § any  such  charge  as  is  mentioned  in  the  war- 
rant. He  has  taken,  as  already  stated,  the  usual  steps  to 
ascertain  and  bring  before  me,  by  writ  of  certiorari,  the 
grounds  of  the  charge  and  the  proceedings  taken  against  him 
without  effect,  and  on  the  part  of  the  Crown  nothing  is  shewn. 
I therefore  see  no  grounds  for  the  further  detention  of  the 
prisoner,  and  he  must  be  discharged. 


Prisoner  discharged. 
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Lovell  v.  Wardroper. 

Interpleader — Security  jor  costs — Delay. 

Held.  1.  That  an  execution  creditor  made  a defendant  in  an  interpleader 
issue  may  be  ordered  to  give  security  for  costs  ; but  that 
12-  A delay  in  applying  for  security  from  the  2nd  July  until  the  11th 
August,  is  fatal  to  the  application. 

[Chambers,  August  21,  1868.] 

This  was  an  application  by  the  plaintiff  in  an  interpleader 
issue  for  security  for  costs,  on  the  ground  that  the  defendant 
resided  out  of  the  jurisdiction,  the  plaintiff  being  the  claim- 
ant, and  the  defendant  the  execution  creditor. 

On  the  16th  June  the  interpleader  order  was  made,  on  the 
20th  J une  demand  of  security  for  costs  was  served,  on  the 
2nd  July  the  interpleader  issue  was  delivered,  and  on  the 
11th  August  the  application  for  security  was  made. 

Draper,  C.  J. — Williams  v.  Crossling , 4 D.  & L.  660, 
shews  that  an  execution  creditor,  made  a defendant  in  an 
interpleader  issue,  and  resident  out  of  the  jurisdiction,  will 
be  compelled  to  give  security  for  costs.  If  he  had  been  left 
to  sue  the  Sheriff  for  not  executing  his  writ,  he  must  have 
given  such  security.  But  this  application  should,  according 
to  the  rule  of  Court,  be  made  before  issue  joined.  Here 
there  has  been  a delay  from  2nd  July  to  11th  August,  and 
the  plaintiff  knew  on  the  20th  June  that  defendant  resided 
nut  of  the  Province,  and  demanded  security. 

Summons  discharged. 
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In  re  O’Donohoe  and  Warmoll. 

Delivery  and  taxation  oj  attorney's  bill — Business  done  by  attorney^ 
as  an  attorney,  though  not  in  any  suit. 

An  attorney  or  solicitor  may  be  ordered  to  deliver  a bill  of  his  charges 
for  business  done  by  him  as  such,  though  the  services  performed 
were  not,  in  whole  or  in  part,  for  business  done  in  Court,  as  in  this 
case,  where  the  retainer  was  to  investigate  the  title  of  and  purchase 
property. 

[Chambers,  September  17,  1868.] 

A summons  was  obtained  calling  upon  the  above  attorneys 
to  shew  cause  why  they  should  not  deliver  a bill  of  costs  fa 
one  William  Charles  Pulaski,  for  professional  services  render- 
ed in  reference  to  the  investigation  of  title  to,  and  purchase 
of,  certain  property,  situate,  &c.,  wherein  they  acted  as 
attorneys  for  the  said  Pulaski,  shewing  the  moneys  by  them 
received  from,  and  paid  out  for,  the  said  Pulaski,  with  dates 
and  items,  &c. 

The  affidavit  of  the  applicant  stated  that  these  attorneys 
were  employed  by  him  as  such  attorneys,  in  reference  to  the 
purchase  of  a certain  lot  of  land  : that  as  such  attorneys 
they  had  transacted  business  and  paid  out  money  for  him*, 
and  that,  though  frequently  asked  for,  the  applicant  had  not 
obtained  any  account  of  the  services  done,  and  money 
paid,  &c. 

Givins  shewed  cause,  and  contended  that,  as  the  services 
performed  were  not  wholly  or  in  part  for  business  done  in. 
Court,  there  could  be  no  reference  of  the  charges  to  taxation.. 
He  referred  to  In  re  Lemon  and  Peterson , 8 U.  C.  L. 

J.  185. 

Bigelow , contra  cited.  In  re  Bedes  et  al.,  6 U.  C.  L.  J.  59  ; 
Smith  v.  Denies , 4 Ex.  32,  40  ; 1 Ch.  Arch.  11  ed.  109  ; C„ 
S.  U.  C.  cap.  35,  sec.  35,  and  cap.  91,  sec.  5. 

Draper,  C.  J. — The  Imperial  Stat.  6 & 7 Vic.  ch.  73,  as 
affecting  this  application,  differs  from  our  Act  principally  in 
this — that  when  no  part  of  the  business  has  been  transacted 
in  any  Court  of  Law  and  Equity,  the  Lord  Chancellor  or  the- 
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Master  of  the  Rolls,  may  refer  the  bill  to  be  taxed,  or  may 
order  the  delivery  of  such  bill  under  the  English  Act,  while 
the  same  powers  here  are,  in  language  substantially  indenti- 
cal,  given  to  any  of  the  Superior  Courts  of  Law  or  Equity  or 
to  any  J udge  thereof. 

In  the  present  case  two  questions  arise  : 

1st — Is  this  a case  in  which  business  has  been  done  by  any 
attorney  or  solicitor  as  such,  that  is,  business  of  a professional 
character,  which  the  respondents  in  this  case  were  employed 
to  do  by  reason  of  their  character  as  attorneys  or  solicitors. 
The  business  is  stated  to  be  personal  services  rendered  in 
reference  to  the  investigation  of  title  to,  and  purchase  of, 
certain  property.  How  an  action  would  lie  against  an  at- 
torney for  negligence  in  such  investigation  or  for  investing 
his  client’s  money  on  insufficient  security,  and  that  shews  that 
the  acts  are  professional  services  proper  to  be  rendered  in  the 
character  of  attorney  or  solicitor,  on  a retainer  as  such.  I 
think,  therefore,  the  client  is  entitled  to  a bill. 

2nd — In  our  Statute,  power  is  given  to  every  Judge  of  the 
Superior  Courts  of  Law  and  Equity,  to  order  the  delivery  of 
a bill  for  business  done  by  any  attorney  or  solicitor  as  such.. 
I think  the  order  should  go. 

Order  accordingly.. 

See  In  re  Hall  R.  L.  3 Q.  B.  543. 
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Inspection  of  documents — Interrogatories — Affidavit  of  “party  to  the 
cause ” — C.L.  P.  Act,  secs.  189,  191. 

Held,  following  Christopher  son  v.  Lotinga,  15  C.  B.  1ST.  S.  809,  that  on 
an  application  for  inspection  of  documents  in  possession  of  the  ad- 
verse party,  and  to  deliver  interrogatories,  the  affidavit  of  the  “party 
to  the  cause”  cannot  be  dispensed  with,  even  though  such  party  is 
not  beneficially  interested  and  the  application  is  made  on  behalf  of, 
and  supported  by,  the  affidavit  of  the  interested  party  (who  in  this 
case  had  paid  the  debt  and  taken  an  assignment  of  the  judgment) 
and  of  his  attorney. 

[Chambers,  September  18,  1868.] 

This  was  an  interpleader  issue.  Two  summonses  were 
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obtained  founded  on  the  affidavits  of  Thomas  Cottle,  the  per 
son  beneficially  interested  in  enforcing  judgment  against  a de- 
fendant, and  of  his  attorney,  calling  on  the  plaintiff  to  shew 
cause  why  Cottle  and  his  attorney,  or  agent,  should  not  be  at  lib- 
erty to  inspect  and  take  copies  of  certain  documents  referred  to 
in  the  affidavits  of  Cottle  and  Nelles,  and  why  an  order  should 
not  issue  for  such  inspection  and  taking  copies — and  the  other 
to  shew  cause  why  said  Cottle  should  not  be  at  liberty  to 
deliver  to  the  plaintiff  interrogatories  in  writing  (a  copy  be- 
ing annexed),  and  why  the  plaintiff  should  not  within  ten 
days  answer  the  questions  in  writing. 

The  facts  stated  in  Cottle’s  affidavits  were  : 

1.  That  this  was  an  interpleader  issue,  ordered  in  a cause 
in  which  the  defendants  De  Blaquiere  and  Fauquiere  were 
plaintiffs,  and  Cottle  and  John  Barwick  defendants,  to  try 
whether  certain  goods,,  seized  by  the  Sheriff  on  an  execution 
in  the  cause  De  Blaquiere  and  Fauquiere  v.  Cottle  and  Bar- 
wick, were  the  property  of  the  now  plaintiff,  Agnes  Barwick. 

2.  That  De  Blaquiere  and  Fauquiere  recovered  judgment 
against  Cottle  and  Barwick  on  the  5th  December,  1867,  for 
$1,300.50  debt,  and  $84.84  costs  in  an  action  on  a bond,  and 
issued  execution  to  the  Sheriff  of  Oxford. 

3.  That  on  the  18th  July,  1868,  Cottle  paid  the  whole,  and 
took  an  assignment  from  De  Blauquiere  and  Fauquiere  of  the 
judgment. 

4.  That  the  debt  was  joint,  and  Barwick  ought  to  pay  half, 
but  Cottle  had  paid  the  whole  amount,  with  costs  and 
Sheriff’s  fees. 

5.  That  afterwards  the  Sheriff,  for  Cottle’s  benefit,  seized 
under  the  execution  the  goods  and  chattels  named  in  the  in- 
terpleader order. 

6.  That  the  plaintiff,  Agnes  Barwick,  made  affidavit  to 
support  her  claim,  enumerating  what  the  Sheriff  had  seized, 
and  swearing  that  all  this  property  was  seized  on  a farm  owned 
and  occupied  by  her,  being  lot  sixteen  in  the  second  concession 
of  Blandford,  and  that,  except  one  cow,  it  all  belonged  to 
her  ; that  as  to  certain  crops  seized,  they  were  grown  on  her 
land  and  at  her  expense  and  for  her  benefit,  such  land  being 
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part  of  that  on  which  she  resides  and  owns  ; that  as  to  the 
rest  of  the  property  seized  (except  as  before),  her  late  hus- 
band, on  the  17th  March,  1842,  was  possessed  of  No.  12,  2nd 
concession  of  Blandford,  and  of  a large  quantity  of  stock, 
farming  implements,  &c.,  and  by  his  will  of  that  date  be- 
queathed to  her  for  life  said  lot  No.  12,  and  the  farming  stock 
and  implements  ; that  she  continued  to  reside  on  and  culti- 
vate that  lot  until  about  1863,  and  raised  stock,  purchased 
waggons,  &c.,  &c.,  and  continued  to  raise  cattle,  horses, 
sheep,  and  pigs  : that  about  1863  she  removed  to  lot  No. 
16,  and  took  with  her  the  personal  property,  goods,  chattels, 
cattle,  horses,  sheep,  pigs,  and  farming  implements,  which 
she  owned  when  she  resided  on  No.  12,  which  goods,  &c.,  or 
u their  descendants,”  or  those  purchased  by  her  from  time  to 
time,  are  those  seized. 

7.  That  Agnes  Barwick,  the  plaintiff,  is  mother  of  John 
Barwick,  who  was  at  the  seizure  living  on  the  land  referred 
to  in  her  affidavit,  and  working  the  same,  as  defendant  sup- 
posed, as  beneficially  interested  in  the  crops,  &c.,  and  he  be- 
lieves John  Barwick  is  the  owner. 

8.  That  deponent  is  advised  and  believes  that  various  deeds 
and  conveyances  have  been  made,  to  which  John  Barwick 
and  the  plaintiff,  Agnes  Barwick,  are  parties,  especially  one 
dated  1st  May,  1867,  a short  time  before  John  Barwick  was 
sued  in  the  cause  relating  to  the  land,  the  particulars  of  which 
are  referred  to  in  the  interrogatories  annexed. 

9.  That  deponent  believes  said  deeds'  are  fraudulent  and 
void,  and  were  made  with  the  intention  of  preventing  the  same 
being  made  liable  to  the  payment  of  the  debt  in  this  cause. 

10.  That  the  title  to  the  crops  will,  to  a considerable  ex- 
tent, depend,  as  deponent  believes,  on  the  title  to  the  lands, 
and  it  is  necessary  for  him  to  give  such  deeds  in  evidence, 
and  to  inspect  same  before  the  trial  ; that  such  deeds  are  in 
the  plaintiff’s  possession,  or  under  her  control,  and  the  de- 
fendant has  not  and  never  had  copies  ; that  the  interrog- 
atories are  necessary,  and  he  will  derive  material  benefit,  &c.: 
that  the  discovery  is  not  sought  for  the  purpose  of  delay  ; 
and  that  he  has  a good  defence. 
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Cottle’s  attorney  swore ; 

1.  That  this  interpleader  is  ordered  to  be  tried  at  the  next 
Assizes  for  the  County  of  Oxford. 

2.  That  John  Barwick  is  a son  of  the  plaintiff,  Agnes  Bar- 
wick,  and  has  resided  on  one  or  other  of  the  lots  of  land  for 
many  years  past,  the  apparent  owner  of  the  goods  and  chat- 
tels in  question,  and,  until  this  claim,  was  believed  to  be  the 
owner  thereof. 

3.  That  he  believes  the  defendants  will  derive  material 
benefit  from  the  discoveries  they  seek  by  their  interrogatories. 

4.  That  it  will  be  necessary  for  Cottle  to  produce,  as  evi- 
dence in  the  cause,  some,  if  not  all,  of  the  documents  named 
in  the  interrogatories,  and  it  is  necessary  for  him  to  know 
with  certainty  in  whose  possession  they  are. 

5.  That  the  deponent  believes  Cottle  has  a good  defence  to 
this  action  on  the  merits,  and  that  it  is  absolutely  necessary 
he  should  be  allowed  to  administer  the  said  interrogatories,,, 
and  should  have  inspection  and  copies  of  the  documents  re- 
ferred to. 

6.  That  the  object  is  to  shew  that  the  lands  and  goods 
were  the  property  of  John  Barwick,  liable  to  be  taken  under 
execution  in  the  said  cause,  and  the  interrogatories  and  the 
discovery  and  inspection  are  in  respect  of  matters  common  to 
both  plaintiff's  and  defendants’  cases. 

7.  That  Cottle  is  the  assignee  of  the  judgment,  and  depo- 
nent is  his  attorney  in  the  matter  : that  the  defendants  are 
only  nominally  interested  in  the  question,  and  cannot  make 
the  affidavit  necessary  to  be  made  by  the  practice  of  the  Court 
for  the  purpose  of  this  application. 

A copy  of  the  assignment  to  Cottle  of  the  judgment  recov- 
ered by  DeBlaquiere  and  Fauquiere  against  Cottle  and  John 
Barwick  was  also  filed. 

J.  A.  Boyd , for  plaintiff,  objected  that  Cottle,  as  assignee, 
could  not  sustain  this  application  on  his  owr  affidavit,  the 
Statute  requiring  the  application  to  be  by  “any  party  to  a 
cause  or  civil  proceeding,  stating  his  belief  on  affidavit &c. 

W.  Sydney  Smith , for  Cottle,  supported  the  summons. 
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Draper,  C.  J. — I regret  that,  without  going  directly 
counter  to  the  decision  of  the  Court  of  Common  Pleas  in 
England,  in  Christopher  son  v.  Lotinga,  15  C.  B.  N.  S.  809, 
10  Jur.  hi.  S.  180  (see  also  Herschfeld  v.  Clark,  2 Jur.  N.  S. 
239,  11  Ex.  712),  I cannot  dispense  with  the  affidavit  of  the 
party  to  the  cause,  or  accept,  in  lieu  of  it,  Mr.  Cottle’s  affida- 
vit, though  he  is  the  party  having  the  sole  beneficial  interest 
in  defeating  the  plaintiff’s  claim.  Had  there  been  no  such 
decision,  I should  have  strongly  inclined  to  treat  the  words 
“ upon  the  application  of  any  party  to  a cause  or  civil  pro- 
ceeding, stating  his  belief  upon  affidavit  ” (i.  e.,  stating  upon 
affidavit  his  belief)  “ that  any  document,  ” &c.,  was  not  im 
perative,  so  as,  under  all  circumstances,  to  prelude  our 
granting  this  valuable  aid  to  the  discovery  of  truth,  except 
we  had  before  us  the  affidavit  of  a party  to  the  particular 
cause  or  civil  proceeding. 

The  language  of  the  next  section  but  one,  though  some 
what  different,  tends,  as  I think,  somewhat  to  confirm  the 
decision  above  referred  to.  The  191st  section  of  our  C.  L.  P. 
Act  (Con.  Stat.  XJ.  C.,  cap.  22),  in  relation  to  interrogatories, 
■says  : “ The  application  for  such  order  shall  be  made  upon  an 
.affidavit  of  the  party  proposing  to  interrogate  and  of  his  attor- 
ney or  agent,”  &c.  It  is  difficult  to  find  a reason  why,  if  the 
latter  application  imperatively  requires  an  affidavit  of  the 
party,  it  should  not  have  been  thought  equally  right  to  re- 
quire such  an  affidavit  in  support  of  the  former. 

I feel  obliged  to  refuse  an  order  to  inspect,  &c. 

The  affidavit  of  the  “ party,”  by  which  I understand  party 
to  the  cause,  appears  to  be  equally  necessary  to  obtain  an  or- 
der to  interrogate — indeed  the  language  is  somewhat  more 
imperative  in  form.  I should  think  it  the  more  difficult  to 
put  a contrary  interpretation  on  this  section  than  on  the  other, 
and  it  is  not  pretended  that  both  the  nominal  defendants  in 
the  interpleader  issue  are  not  in  the  Province. 

I must  discharge  the  summons,  leaving  the  costs  to  be  costs 
in  the  cause. 

Summons  discharged. 


Note — See  Tiffany  v.  Bullen,  18  C.  P.  91. — Rep. 
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Forbes  v.  McClelland. 

Slander — Application  to  plead  several  matters — J testification . 

In  an  action  of  slander  the  plea  of  not  guilty  puts  in  issue  the  defama- 
tory sense  imputed  to  the  words  alleged  to  have  been  spoken. 

A plea  of  justification  seeking  to  justify  the  use  of  the  words  in  a sense 
different  to  that  imputed  was  therefore  disallowed,  but  defendant 
was  permitted  to  justify  generally. 

Several  counts  for  repeated  utterances  of  the  alleged  slander  on  the 
same  occasion  were  allowed. 

[Chambers,  September  17,  1868.] 

This  was  an  action  of  slander.  The  declaration  contained 
four  counts.  The  first  count  alleged  that  the  plaintiff  car- 
ried on  the  business  of  buying  and  selling  cattle,  and  that 
the  defendant  falsely  and  maliciously  spoke  and  published  of 
the  plaintiff  in  relation  to  the  skid  business  and  the  carrying 
on  and  conducting  tjiereof  by  me,  the  following  words  : “Be- 
ware of  these  Highland  rogues,  they  will  cheat  you  if  they 
can  ; and  don’t  allow  your  cow  to  go  out  of  the  field  until 
they  pay  you,  for  they  have  cheated  me  out  of  nine  dollars 
for  a cow,  ” whereby  the  plaintiff  was  greatly  injured  in  her 
good  name,  credit,  and  reputation,  and  in  her  said  trade  and 
business. 

Second  count. — That  on  the  5th  June,  1868,  the  plaintiff 
personally  appeared  before  Alexander  MclSTabb,  Police  Mag- 
istrate of  the  City  of  Toronto,  and  laid  an  information  and 
complaint  before  him,  as  such  Police  Magistrate  as  aforesaid, 
upon  her  oath  duly  taken  and  administered  by  and  before 
the  said  Magistrate  against  the  defendant,  charging  him  upon 
oath  that  he  did,  in  the  City  of  Toronto,  on  the  4th  June, 
1868,  use  grossly  insulting  language  to  her,  the  plaintiff,  on 
the  public  streets  of  the  said  City  of  Toronto,  an  offence 
against  a by-law  of  the  said  city,  and  over  which  the  said 
Magistrate  had  jurisdiction  to  enquire  and  to  take  the  said 
information,  &c.,  and  the  plaintiff  having  been  sworn,  &c., 
the  Magistrate  issued  his  summons  therein  against  the  defend- 
ant ; and  the  defendant  after  the  laying  of  the  said  informa- 
tion and  complaint  as  aforesaid,  and  after  swearing  to  the 
truth  thereof,  as  aforesaid,  by  the  plaintiff,  and  before  the 
commencement,  &c„  falsely  and  maliciously  spoke  and  pub- 
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lished  of  the  plaintiff,  and  of  and  concerning  the  said  informa- 
tion and  complaint,  the  words  following : “ He  swore  falsely 
before  you,”  meaning  thereby  that  the  plaintiff  committed 
wilful  and  corrupt  perjury  in  swearing  to  the  truth  of  the 
said  information  and  complaint  under  oath. 

Third  count. — For  speaking,  &c.,  the  words  following  : 

“ He  swore  false  in  Court,”  meaning  that  the  plaintiff  had 
committed  wilful  and  corrupt  perjury  in  swearing  to  the 
truth  of  the  said  information  and  complaint  in  the  said  second 
count  mentioned. 

Fourth  count. — For  that  the  defendant,  &c.,  falsely  and 
maliciously  spoke  and  published  of  the  plaintiff  the  words, 

“ She  has  perjured  herself.” 

The  defendant  obtained  a summons  calling  upon  the  plain- 
tiff to  shew  cause  why  any  two  of  the  last  three  counts  should 
not  be  struck  out,  on  the  ground  that  they  were  based  on 
identically  the  same  causes  of  action,  and  for  leave  to  plead 
to  the  whole  declaration  “ not  guilty,”  and  for  a second  plea 
to  the  first  count  “ that  the  plaintiff  did  not  carry  on  the 
business  of  buying  and  selling  cattle,  as  in  the  said  first  count 
alleged,”  and  for  a second  plea  to  the  second,  third,  and 
fourth  counts,  or  such  one  of  them  as  might  remain  in,  a plea 
“that  in  speaking  and  publishing  the  words  in  the  said 
second,  third,  and  fourth  counts  respectively  charged,  the 
defendant  meant  that  the  plaintiff,  in  the  information  referred 
to  in  the  said  second  count,  had  sworn  to  what  was  untrue  in 
fact,  and  the  defendant  was  understood  by  all  persons  to 
whom  the  said  words  were  spoken  and  published  so  to  mean, 
and  not  otherwise  or  further  ; and  the  defendant  saith  that 
in  the  said  information  sworn  to  before  the  Police  Magistrate 
of  the  City  of  Toronto,  as  in  the  said  second  count  men- 
tioned, the  plaintiff  deposed  that  the  defendant,  on  the  fourth 
day  of  June,  1868,  used  grossly  insulting  language  to  her, 
the  plaintiff,  on  the  public  streets  of  the  City  of  Toronto  ; 
and  the  defendant  further  saith  that  the  alleged  language 
referred  to  in  the  said  information,  as  used  by  the  defendant 
to  the  plaintiff,  was  not  so  used  on  any  of  the  public  streets 
of  the  said  City  of  Toronto,  as  therein  sworn  to  by  her,  the 
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plaintiff,  but  on  the  CDntrary  thereof,  the  only  language  used 
by  the  defendant  to  the  plaintiff  on  the  occasion  referred  to 
in  said  information  was  so  used  in  a pasture  field,  at  some 
distance  from  any  street  of  the  said  city  ; and  so  the  defend- 
ant saith  that  it  was  and  is  true  that  the  plaintiff,  in  the  said 
information,  had  sworn  to  what  was  untrue  in  fact.” 

McKenzie,  Q.  C.,  shewed  cause,  and  cited  Earl  of  Lucan  v. 
Smith , 26  L.  S.  Ex.  94  ; Devlin  v.  Moylan , 4 Prac.  P.  150. 

The  following  authorities  were  cited  in  support  of  the  sum- 
mons : Watkin  v.  Hall , L.  R.  3 Q.  B.  402  ; Barretto  v.  Pirie , 
26  U.  C.  Q.  B.  468. 

Draper,  C.  J. — The  defendant  asks  leave  to  plead  to  the 
second,  third,  and  fourth  counts,  to  the  effect  following  : that 
the  plaintiff  hath  laid  an  information  on  oath  before  the 
Police  Magistrate  of  the  City  of  Toronto,  that  he  had  (in  vio- 
lation of  a by-law  of  the  city)  used  grossly  insulting  language 
to  her  on  the  public  streets  of  the  city  ; that  in  fact  he  had 
not  used  such  language  in  the  public  streets,  but  only  in  a 
field  at  a distance  from  any  street  : that  he  only  meant,  and 
was  understood  to  mean,  that  she  had  sworn  to  a matter  un- 
true in  fact,  and  that  the  plaintiff  had  thus  sworn  to  a matter 
which  was  untrue  in  fact,  i.  e.,  as  regarded  the  place  where  he 
had  used  grossly  insulting  language  to  the  plaintiff*. 

As  regards  this  plea  it  admits,  as  to  the  second  count,  that 
he  did  say  to  the  Police  Magistrate  “ she  swore  falsely  before 
you,”  and  as  to  the  third  count,  “ she  swore  false  in  court,” 
and  as  to  the  fourth  count,  “ she  has  perjured  herself.” 

Now  it  is  competent  to  the  defendant,  on  the  general  issue, 
to  prove  that  the  words  were  not  spoken  maliciously,  or  in 
the  defamatory  sense  imputed,  or  in  any  defamatory  sense 
which  the  words  themselves  import,  and  therefore  as  to  the 
fourth  count,  all  that — according  to  the  plea — is  wanted  to 
be  proved,  refers  to  the  use  of  the  word  “perjured  ” in  a de- 
famatory sense  ; while  as  to  the  words  in  the  second  and 
third  counts,  in  each  of  which  the  words  are  by  inuendo 
stated  to  charge  wilful  and  corrupt  perjury,  the  question 
-arises,  different  in  its  terms,  but  leading  to  the  same  result. 
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The  plaintiff’s  information,  according  to  the  second  count, 
charged  defendant  with  an  offence  against  a city  by-law,  viz., 
using  grossly  insulting  language  to  the  plaintiff  on  the  pub- 
lic streets  of  the  City  of  Toronto.  It  will  be  observed  that 
to  constitute  this  offence  there  are  two  requisites  : 1st.  The 
use  of  insulting  language.  2nd.  In  a particular  place,'  to 
wit,  the  public  streets.  Plaintiff,  therefore,  must  be  taken 
to  have  sworn  to  both,  or  the  charge  could  not  have  been 
entertained,  the  Police  Magistrate  having  no  jurisdiction.  If 
she  did  so  swear,  then  the  plea  says  it  was  “untrue  in  fact,” 
and  that  defendant  meant  that  the  plaintiff  in  this  informa- 
tion had  sworn  to  what  was  untrue  in  fact,  and  was  so 
understood  to  mean  by  those  to  whom  he  used  the  words 
stated  in  these  counts,  and  not  otherwise  or  further  ; and  he 
asserts  that  she  did  swear  to  the  use  of  insulting  language  in 
the  public  streets,  but  that  he  used  no  such  language  in  the 
public  streets,  but  in  a pasture  field,  at  some  distance  from 
# any  street.  It  will  be  observed  that  the  defendant  does  not 
deny  in  words  that  he  meant  to  charge  her  with  wilful  and 
corrupt  perjury,  he  only  says  he  meant  that  her  information 
was  untrue  “in  fact,”  and  “ not  otherwise  or  further.”  But 
the  assertion,  as  she  made  it,  was  material — of  the  essence  of 
that  which  gave  the  Magistrate  jurisdiction,  without  which 
there  could  be  no  offence  committed  against  the  by-law.  The 
natural  meaning  of  the  charge  of  false  swearing  in  an  inform- 
ation before  a Magistrate  would  be  that  perjury  had  been 
committed  by  the  accuser,  if  the  fact  sworn  to  were  material 
and  indispensible  to  the  charge,  and  that  sustains  the  inuendc, 
while  the  plea  denies  the  inuendo,  while  it  assersts  the  false- 
hood of  the  information.  It  amounts  to  this  : “ The  plaintiff 
falsely  swore  to  the  existence  of  a material  fact  in  charging 
me  with  an  offence.  I have  said  she  swore  falsely,  and  I re- 
assert it,  but  I did  not  mean  that  she  committed  perjury,  she 
only  swore  to  what  was  untrue  in  fact.”  If  this  means  any- 
thing, it  is  a denial  of  the  defamatory  sense  imputed  to  the 
words,  and  may  be  proved  under  not  guilty.  I do  not, 
therefore,  allow  this  plea. 

His  Lordship  also  refused  to  strike  out  any  of  the  counts, 
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on  the  ground  that  the  plaintiff  was  entitled  to  a separate 
count  for  each  utterance  of  the  alleged  slander  on  the  same 
occasion. 

The  defendant  then  applied  for  leave  to  plead  the  general 
plea  of  justification  to  the  second  and  third  counts,  which 
was  allowed. 

Order  accordingly.. 


SOWDEN  ET  AL.,  EXECUTORS,  V.  SOWDEN. 

Particulars — Special  endorsement — Declaration. 

A plaintiff  is  not  limited  in  his  declaration  to  the  particulars  of  his 
cause  of  action  specially  endorsed  on  liis  writ  of  summons. 

[Chambers,  October  2,  1868.} 

A.  H.  Meyers , for  the  defendant,  applied  for  a summons  to> 
set  aside  the  declaration,  copy  and  service,  and  notice  to' 
plead  and  service,  on  the  ground  that  the  declaration  con- 
tained counts  on  cpuises  of  action  other  than  those  stated  in 
the  special  endorsement  on  the  writ  of  summons,  citing  Fro- 
mant  v.  Ashley,  1 E.  & B.  723  ; S.  C,  22  L.  J.  N.  S.  Q.  B. 
237. 

The  writ  in  this  case  was  specially  endorsed  : 1st.  For 
$180,  being  eighteen  months’  interest  on  a covenant  con- 
tained in  a mortgage  to  testator  for  $2,000  (describing  the 
mortgage)  ; 2nd.  $300  on  a promissory  note,  dated  4th  May,. 
1863,  made  by  one  I.,  payable  to  the  order  of  defendant,  and 
endorsed  by  him  to  testator  ; 3rd.  $55.74,  being  costs  of  a 
certain  suit  (particularly  designated)  paid  by  testator. 

The  declaration  served  contained  five  counts  : 

1st.  For  two  years’  interest  on  the  sum  of  $2,000,  men- 
tioned in  the  covenant  stated  in  the  special  endorsement, 
accruing  in  the  lifetime  of  the  testator. 

2nd.  For  one  year’s  interest  on  the  same  covenant,  accru- 
ing since  the  testator’s  death. 
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3rd.  On  a promissory  note,  dated  4th  May,  1863,  made  by 
W.  E.  J.,  payable  to  defendant,  or  order,  for  $300,  and  en- 
dorsed by  defendant  to  testator. 

4th.  On  a promissory  note,  dated  11th  August,  1863,  made 
by  W.  E.  J.,  payable  to  defendant,  or  order,  for  $300,  and 
endorsed  by  defendant  to  testator. 

•5th.  Common  counts  on  causes  of  action  accruing  to  tes- 
tator. 

To  this  declaration  were  attached  particulars  of  demand  on 
the  common  counts  : — 

Costs  of  suit,  Sowden  against  testator,  in  his  life- 


time, and  the  defendant,  on  his  promissory  notes 

declared  upon  in  the  third  count.  .$55  74' 

Fees  paid  to  the  Sheriff  of  the  United  Counties  of 
Northumberland  and  Durham,  on  making  the 

money  on  execution  in  said  suit 20  00 

Interest  on  said  sums,  from  January,  1864 20  00 


Draper,  C.  J. — The  C.  L.  P.  Act  authorizes  a plaintiff,  in 
all  cases  where  defendant  resides  within  the  jurisdiction  of 
the  Court,  and  the  claim  is  for  a debt  or  liquidated  demand 
in  money,  arising  on  a contract,  such  as  on  a promissory 
note,  or  a bond  or  contract  under  seal,  for  payment  of  a 
liquidated  sum,  to  make  a special  endorsement  of  the  parti- 
culars of  his  claim,  which  endorsement  shall  be  considered  as- 
particulars  of  demand,  and  no  further  or  other  particulars  of 
demand  need  be  delivered,  unless  ordered  by  a Court  or 
J udge. 

Unless  to  the  common  counts,  no  particulars  heed  have 
been  delivered  with  this  declaration  : Brooks  v Farlar , 5 
Dowl.  331  ; Bctwe ; v.  Anstruther , 5 Dowl.  738.  This  is  the 
general  rule,  though  not  without  special  exceptions. 

But  in  this  case  the  defendant  asks  to  set  aside  the  declar- 
ation, copy  and  Service,  and  notice  to  plead  and  service — 
because  the  declaration  contains  counts  on  causes  of  action 
not  stated  in  the  special  endorsement,  and  in  support  of  this 
application  he  relies  on  the  15th  sec.  of  the  C.  L.  P.  Act 
(Con.  Stilt.  U.  C.  eh,  22),  which  is  like  the  25th  see  of  the 
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C.  L.  P.  Act  of  1852,  in  England,  and  on  the  case  of  Fro- 
mant  v.  Ashley,  1 E.  & B.  723.  That  case  , did  not  decide 
anything  at  all  with  reference  to  the  declaration,  nor  indeed 
as  to  the  delivery  of  fresh  particulars,  though  it  may  be  in- 
ferred that  the  Court  would  have  held  that  where  the  writ 
had  been  specially  endorsed  the  plaintiff  could  not,  without 
leave  of  a Judge,  have  delivered  fresh  particulars. 

But  the1  present  application  appears  to  go  the  length  cf 
asserting  that  if  an  action  is  brought  and  the  writ  of  sum- 
mons is  specially  endorsed,  the  plaintiff  cannot  declare  for  any 
other  cause  of  action  than  that  referred  to  in  such  endorsement. 

I do  not  find  any  case  so  determining  ; Fromant  v.  Ashley 
certainly  does  not  go  that  length,  nor  indeed  relate  to  the 
declaration  at  all. 

No  doubt,  if  the  defendant  had  not  appeared  to  this  writ 
the  plaintiff  need  not  have  declaredj  but  might  have  signed 
judgment  at  once  for  any  sum  not  exceeding  the  sum  en- 
dorsed on  the  writ,  and,  at  the  expiration  of  eight  days  from 
the  last  day  for  appearance,  might  issue  execution  ; then  the 
special  endorsement  would  have  bound  him. 

But  the  15th  section  of  the  Act  contemplates  that,  not- 
withstanding the  special  endorsement,  no  further  particulars 
need  be  delivered,  unless  ordered  by  a Court  or  Judge. 

The  plaintiff  need  not,  under  the  second  and  fourth  counts, 
have  delivered  particulars,  nor  do  I think  further  particulars 
would  have  been  ordered  on  the  application  of  the  defendant, 
simply  because  those  counts  state  all  that  particulars  need  to 
state. 

There  appears  to  me  to  be  neither  reason  nor  justice  in 
giving  such  an  effect  to  the  Statute.  I cannot  think  the 
Legislature  meant  to  say  to  a plaintiff  : “ If  you  endorse  your 
writ  specially*  and,  by  the  defendant  appearing  to  contest 
your  claim,  your  are  compelled  to  declare,  you  must  declare 
only  for  what  is  stated  in  your  special  endorsement,  and  if 
you  have  any  other  demand,  which  was  due  to  you  from  the 
defendant  when  you  began  your  action,  you  must  begin 
another  action  to  recover  it,  or  lose  it  altogether.” 

I refuse  the  summons. 


Summons  refused. 
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Hood  y.  Cronkrite. 

Change  of  venue,  application  for. 

Semble,  That  an  application  for  change  of  venue  before  appearance 
entered  is  irregular. 

Until  then  a defendant  has  no  attorney  in  the  cause , and  am  affidavit 
by  a person  calling  himself  such  was  therefore  held  insufficient  to 
support  such  application. 

The  statement  of  addition  as  to  the  name  of  a deponent  is  only  des- 
criptive, not  an  allegation  of  a fact. 

[Chambers,  October  2,  1868.] 

This  was  a summons  to  change  the  venue  from  the  County 
of  York  to  the  County  of  Halton,  on  an  affidavit  made  by 
R.  S.  A.,  “ attorney'  for  the  above-named  defendant, ” -who 
stated  : — 

That  the  declaration  was  filed  on  the  23rd  September, 
1868,  laying  the  venue  in  the  County  of  York  : that 
defendant  had  a good  defence  on  the  merits  : that  the  cause 
of  actjon  arose  in  the  County  of  Halton,  and  not  in  the 
County  of  York,  or  elsewhere,  <fcc.  : that  it  would  be  neces- 
sary to  subpoena  at  least  ten  witnesses,  who  were  material 
and  necessary,  and  that  nearly  all  of  them  resided  (nine  out 
ten)  in  the  County  of  Halton. 

The  estimated  difference  of  expense  was  S-AO. 

In  reply  to  this  the  plaintiff  swore  that  no  appearance  was 
entered,  and  that  the  declaration  had  to  be  served  personally, 
and  had  been  filed  and  served  : that  he  meant  to  subpoena 
eleven  witnesses:  whose  names  he  gave,  and  stated  they  were 
material,  almost  all  residing  in  the  City  of  Toronto,  and 
none  in  the  County  of  Halton  ; and  it  was  objected  to  the 
affidavit  filed  on  the  part  of  the  defendant  to  support  the 
application,  that  the  deponent  described  himself  as  the  d% 
fendant’s  attorney,  when  no  appearand  had  been  entered. 

Draper,  C.  J. — The  C.  L.  P.  Act  provides  for  the  plaintiff 
proceeding  and  declaring,  though  no  appearance  be  entered  : 
See  sec.  50,  Con.  Stat.  U.  C.  cap,  22,  sec.  G1  of  the  original 
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Under  the  old  practice  it  would  seem  that  the  affidavit  to 
(Change  might  he  made  either  by  the  defendant  or  his  attorney. 
The  case  of  Bidclell  v.  Smith , 2 Dowl.  219,  rather  leads  to  the 
■conclusion  that  if  the  defendant  be  in  the  Province  he  should 
make  the  affidavit.  The  affidavit  of  a defendant’s  wife  was 
held  sufficient,  provided  he  was  too  unwell  to  make  an  affida- 
vit, and  she  understood  the  nature  and  particulars  of  the 
action  ; but  Parke,  JB.,  said  “ the  defendant  or  his  attorney  ” 
is  the  proper  person  : Williams  v.  Higgs , 8 Dowl.  165.  In 
the  report  of. the  same  case  in  6 M.  k W.  133,  Parke,  B., 
says,  “ The  proper  person,  under  the  circumstances,  to  make 
the  affidavit,’  (i.  e,,  defendant  being  unable  from  illness  to 
make  it),  “ was  the  plaintiff’s  attorney.”  The  application 
to  bring  back,  not  to  change  the  venue,  as  stated  in  8 Dowl. 

In  the  present  case  no  appearance  whatever  has  been 
entered.  By  what  right  does  defendant  make  this  affidavit  1 
There  are  things  he  may  apply  for  before  appearance,  though, 
as  a general  rule,  he  must  appear  before  he  can  take  a step 
in  the  cause.  Ex.  gr.  he  may  get  an  order  for  particulars  of 
demand,  or  an  order  to  stay  proceedings  on  payment  of  debt 
and  costs,  or  to  compel  plaintiff’s  attorney  to  disclose  plain- 
tiff’s residence.  But  I find  no  case  in  which  an  application 
to  change  the  venue  has  been  entertained  before  an  appear- 
ance. It  does  not  appear  to  me  that  he  has  a right  to  treat 
the  plaintiff’s  declaration  as  an  equivalent  for  his  (defend- 
ant’s) appearing,  because  the  plaintiff  is  authorized  by  a 
special  provision  in  the  Act  to  take  this  course.  Before  the 
C.  L.  P.  Act  he  might  have  entered  common  bail,  or  an 
appearance  for  defendant,  if  the  latter  made  default.  That 
he  cannot  now  do. 

But  though  an  application  to  change  the  venue  may  be 
made  on  the  common  affidavit  before  issue  joined,  it  cannot  be 
rffacle  after  plea,  while^m  special  grounds  it  should  not,  as 
a rule,  be  made,  until  after  issue  joined.  There  is  nothing 
shewn  to  justify  the  special  application  before  issue  in  this 
case. 

There  being  no  appearance,  the  defendant  lias  no  attorney 
in  this  cause ■ — no  one  on  whom  service  could  be  made  to  bind 
him,  nor  do  I think  he  has  an  attorney  who  can  swear  for 
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liiro,  especially  when  the  defendant  has  actual  knowledge  of 
the  facts,  or  most  of  them,  sworn  to,  while  the  affidavit  pro- 
duced is  on  instruction,  information  and  belief.  The  state- 
ment of  addition  as  to  the  name  of  the  deponent  is  merely 
descriptive,  it  is  not  an  allegation  of  a fact. 

I discharge  this  summons,  with  costs,  on  the  ground  that 
no  sufficient  affidavit  is  filed  to  sustain  it  ; and  I am  inclined 
to  think  the  application  irregular,  because  made  before 
appearance  entered. 

Summons  discharged , with  costs . 


The  Queen  v.  Frank  Reno  and  Charles  Anderson. 

Extraditon — Ashburton  Treaty — 31  Vic.  cap.  94 — Police  Magistrates — 
28  Vic.  cap.  20 — Habeas  corpus — Return  to. 

The  express  car  of  a railway  train  on  one  of  the  roads  in  one  of  the 
United  States  of  America  was  broken  into  and  plundered  by  five  or 
more  men,  two  or  three  of  whom  fired  at  the  conductor,  who  was 
endeavouring  to  stop  them  as  they  were  moving  off  with  the  engine, 
&c.  The  conductor  was  at  the  time  about  eight  feet  from  the  per- 
son who  fired  the  first  shot,  and  the  ball  passed  through  his  coat. 
This  person  was  a brother  of  the  prisoner  Reno.  The  express  mes- 
senger swore  to  the  identity  of  the  prisoners  and  as  to  the  identity 
of  the  person  who  fired  the  first  shot.  The  prisoners  were  arrested 
in  Canada  at  the  instance  of  the  Express  Company,  and  demanded 
for  extradition  by  the  United  States  authorities.  The  prisoners 
offered  evidence  on  their  examination  to  prove  an  alibi. 

A writ  of  habeas  corpus  directed  to  a gaoler  was  sent  to  the  Clerk  of 
the  Crown,  with  a return  stating  that  he  held  the  prisoners  under  a 
warrant  of  committal  annexed,  but  was  unable  to  produce  them  for 
want  of  means  to  pay  for  their  conveyance.  This  return  having 
been  marked  by  the  Clerk  “ Returned  to  filed,  &c.,”  a Judge  in 
Chambers  allowed  these  papers  to  be  withdrawn  for  the  purpose  of 
having  another  return  made.  The  prisoners  were  afterwards  pro- 
. duced  with  the  writ,  to  which  the  foregoing  return  was  annexed 
and.  another  stating  that  the  prisoners  were  held  under  the  warrant 
already  spoken  of  and  a subsequent  warrant  by  which  an  alleged 
defect  in  the  first  was  intended  to  be  cured  : 

Held  1.  That  the  first  return  was  in  fact  no  return,  merely  alleging 
matters  of  excuse  for  not  making  a return. 

2.  That  a return  cannot  be  filed  until  it  has  been  read  before  the 
Judge,  and  that  the  second  return  was  authorized. 

3.  That  the  words  in  the  first  warrant,  “ did  feloniously  shoot  at,  &c., 
with  intent,  &c.,  to  kill  and  murder,”  are  included  in  the  words 
used  in  the  Extradition  Treaty  and  Act,  which  speaks  of  an  “assault 
with  intent  to  commit  murder,”  and  therefore  the  warrant  was  not 
bad  on  that  ground. 

4.  That  it  is  not  indispensible  that  the  authority  of  the  magistrate 
should  be  shewn  on  the  face  of  a warrant  of  commitment,  and  where 
the  crime  has  been  committed  in  a foreign  country,  and  the  commit- 
ting magistrate  has  (as  Mr.  McMicken  had  in  this  case),  jurisdiction 
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in  every  county  in  Ontario,  the  warrant  is  not  had,  though  dated  at 
Toronto,  the  county  mentioned  in  the  margin  being  York,  but  direct- 
ed to  the  constables,  &c.,  of  the  Countjr  of  Essex,  and  being  signed  by 
the  police  magistrate  as  such  for  the  County  of  Essex. 

5.  That  28  Vic.  cap.  20,  authorizing  the  Governor  to  appoint  Police 
Magistrates,  relates  to  the  administration  of  justice  and  is  within 
the  powers  of  the  Legislature  of  Ontario,  and  is  still  in  force. 

G.  That  under  31  Vic.  cap.  94,  the  last  Extradiction  Act,  all  that  the 
committing  magistrate  or  the  Court  or  a Judge  has  to  do  is,  to  de- 
termine whether  the  evidence  of  criminality  would,  according  to  the 
laws  of  Ontario,  justify  the  apprehension  and  committal  for  trial  of 
the  accused  if  the  crime  had  been  committed  therein,  and  that  such 
decision  if  adverse  to  the  prisoner  does  not  conclude  him  ; as  the 
question  of  extradition  or  discharge  exclusively  rests  with  the  Gov- 
ernor General. 

7.  That  under  the  circumstances  of  this  case,  there  was  sufficient 
prima  facie,  evidence  of  the  criminality  of  the  prisoners  to  warrant  a 
refusal  to  discharge  them,  and  that  there  was  evidence  to  go  to  a 
jury  to  lead  to  the  conclusion  that  the  intent  of  the  prisoners  was,  at 
the  time  of  the  shooting,  to  commit  murder. 

8.  That  evidence  offered  to  a magistrate  by  a prisoner  on  an  examina- 
tion of  this  kind,  by  way  of  answer  to  a,  strong  prima  facie  case,  may 
perhaps  be  properly  taken,  but  would  not  justify  the  magistrate  in 
discharging  the  prisoner.  And  qucere,  whether  it  was  not  the  in- 
tention of  31  Vic.  to  transfer  to  the  Governor  exclusively  the  con- 
sideration of  all  the  evidence,  that  he  night  determine  whether  the 
prisoner  should  be  delivered  up.  The  magistrate  cannot  weigh 
conflicting  evidence  to  try  whether  the  prisoner  is  guilty  of  the 
crime  charged. 

9.  The  duty  of  the  Court  or  a Judge  on  a habeas  corpus  in  such  cases, 
is  to  determine  on  the  legal  sufficiency  of  the  commitment,  and  to 
review  the  magistrate’s  decision  as  to  their  being  sufficient  evidence 
of  criminality. 

[Chambers,  October  4,  1868.] 

A writ  of  habeas  corpus  ad  subjiciendum  under  the  Statute, 
of  Car.  II.,  was  issued  to  the  gaoler  of  the  County  of  Essex. 

The  writ  was  issued  and  tested  in  vacation,  returnable 
immediately  before  the  Chief  Justice  of  the  Court  of  Queen’s 
Bench,  or  of  the  Common  Pleas,  or  any  Judge  of  either  of 
those  Courts,  presiding  in  Chambers  at  Toronto. 

To  this  writ  the  gaoler  made  the  following  return  :> — 

“ I,”  (etc.,)  “ do  humbly  certify  that  I hold  and  detain  the 
said  Charles  Anderson  and  Frank  Reno,  in  the  within 
writ  named,  under  the  warrant  of  commitment  of  Gilbert 
McMicken,  Esquire,  Police  Magistrate  in  and  for  the  the  said 
County  of  Essex,  and  issued  by  him  on  the  14th  day  of 
September,  186S,  and  now  annexed  to  the  within  writ,  and 
under  no  other  warrant  or  writ,  and  for  no  other  cause  or 
matter  whatsoever  ; and  I am  ready  to  produce  the  bodies  of 
the  said  Charles  Anderson  and  Frank  Reno,  as  I am  within 
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commanded,  but  I am  unable  to  convey  them  to  the- 
City  of  Toronto,  as  within  commanded,  because  1 have  no 
means  whereby  to  pay  the  expense  of  such  conveyance,  and 
having  applied  to  the  said  prisoners  and  their  counsel,  they 
refuse  to  furnish  me  with  such  means,  and  having  applied 
to  the  Treasurer  of  the  said  County  of  Essex,  I am  informed 
that  there  are  no  funds  applicable  to  the  said  service  ; and 
therefore  I most  respectfully  submit  to  this  honorable  Court 
that  I am  unable  to  obey  the  command  of  the  said  writ.” 

The  writ,  with  this  return  attached  to  it,  together  with 
the  original  warrant  therein  mentioned,  were  sent  by  post  to- 
the  Clerk  of  the  Crown  and  Pleas  of  the  Court  of  Queen’s 
Bench  at  Toronto,  who  wrote  on  the  back  of  the  return  ; 
“ received  and  filed  the  26th  September,  1868,  and  signed 
his  name  thereto.  It  was  then  handed  to  the  Clerk  in 
Chambers. 

After  this,  Mr.  Justice  John  Wilson,  sitting  in  Chambers,., 
made  an  order,  allowing  ail  the  foregoing  papers  to  be  with- 
drawn, and  that  the  gaoler  might  make  such  a return  as  the 
papers  in  his  possession  warranted. 

On  Thursday,  October  1st,  the  gaoler  brought  the  two 
prisoners  before  the  Chief  J ustice  of  Ontario,  in  Chambers  at 
Osgoode  Hall,  and  on  his  behalf  the  writ  of  habeas  coiyus 
was  put  in,  with  the  foregoing  return  annexed,  and  another 
return  as  follows  : 

“ I,”  (&c.,)  “ do  certify  and  return  to  our  Sovereign  Lady 
the  Queen,  that  before  the  coming  to  me  of  the  said  writ,, 
that  is  to  say,  on  the  14th  day  of  September,  1868,  Charles- 
Anderson  and  Frank  Reno,  in  the  said  writ  also  named, 
were  severally  committed  to  my  custody  by  virtue  of  a cer- 
tain warrant  of  commitment,  the  tenor  of  which  is  as  fol- 
lows : — - 

‘ Province  of  Ontario,  ] ‘ To  all  or  any  of  the  Con- 

County  of  Essex,  > stables  or  other  Peace  Olfi- 

To  wit  : J cers  in  the  said  County,  at 

Sandwich,  in  the  said  County  of  Essex,  and  to  the  Keeper  of 
the  Common  Gaol  of  the  County  of  Essex,  at  Sandwich,  in 
the  said  County  of  Essex  : 

‘Whereas  Frank  Reno  and  Charles  Anderson,  late  of  the 
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town  of  Marshfield,  in  the  County  of  Scott  and  State  of 
Indiana,  one  of  the  United  States  of  America,  were  this  day 
charged  before  me,  Police  Magistrate  in  and  for  the  County 
of  Essex,  amongst  other  Counties,  appointed  under  and  by 
virtue  of  the  Act  of  the  Parliament  of  Canada,  28th  Victoria, 
ch.  20,  intituled  £ An  Act  respecting  Police  Magistrates,’  on 
the  oath  of  Lee  C.  Weir  and  others,  for  that  they,  the  said 
Frank  Reno  and  Charles  Anderson,  on  the  22nd  day  of  May, 
1868,  within  the  jurisdiction  of  the  United  States  of  America, 
to  wit,  at  the  town  of  Marshfield,  in  the  County  of  Scott, 
and  State  of  Indiana,  one  of  the  United  States  of  America, 
did  feloniously  shoot  at  Americus  Whedon,  with  intent  in  so 
doing,  him,  the  said  Americus  Whedon,  feloniously,  wil- 
fully, and  of  their  malice  aforethought  to  kill  and  murder, 
and  that  in  consequence  of  the  said  offence  the  said  Frank 
Reno  and  Charles  Anderson  have  fied  from  the  said  State  of 
Indiana,  and  are  now  residing  in  the  town  of  Windsor,  in 
the  County  of  Essex  aforesaid.  And  whereas  such  evidence 
as,  according  to  the  laws  of  this  Province,  would  justify  the 
apprehension  and  committal  for  trial  of  the  said  Frank  Reno 
and  Charles  Anderson,  if  the  crime  of  which  they  are  accused 
had  been  committed  in  this  Province,  has  been  adduced  be- 
fore me  : 

£ These  are,  therefore,  to  command  you,  the  said  Consta- 
bles or  Peace  Officers,  or  any  of  you,  to  take  the  said  Frank 
Reno  and  Charles  Anderson,  and  them  safely  convey  to  the 
Common  Gaol  at  Sandwich,  in  the  County  of  Essex  aforesaid, 
and  there  deliver  them  to  the  Keeper  thereof,  together  with 
this  precept. 

£And  I do  hereby  command  you,  the  said  Keeper  of  the 
said  Common  Gaol,  to  receive’  the  said  Frank  Reno  and 
Charles  Anderson  into  your  custody  in  the  said  Common  Gaol, 
and  there  safely  to  keep  them,  until  they  shall  be  thence  de 
livered  by  a warrant  under  the  hand  and  seal  of  His  Excel- 
lency the  Governor  General,  ordering  the  said  Frank  Reno 
and  Charles  Anderson,  committed  as  aforesaid,  to  be  delivered 
to  the  person  or  persons  authorized  to  receive  the  said  Frank 
Reno  and  Charles  Anderson,  on  behalf  of  the  United  States, 
or  until  discharged  according  to  law. 
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‘Given,’  &c.,  ‘this  14th  September,  at  the  town  c£  Sand- 
wich, in  the  County  aforesaid. 

[L.  S.]  ‘(Signed),  G.  McMicken, 

‘Police  Magistrate  for  the  County  of  Essex.’ 

“And  that  afterwards,  and  whilst  the  said  Frank  Reno 
and  Charles  Anderson  were  respectively  so  in  my  custody, 
that  is  to  say,  on  the  twenty-eighth  day  of  September,  1868, 
the  said  G.  McMicken  caused  to  be  delivered  to  me  a certain 
other  warrant  of  committment,  the  tenor  of  which  is  as 
follows  : 

‘Province  op  Ontario,  1 ‘To  all  or  any  of  the  Con- 
Gounty  of  York , j-  stables  or  other  Peace  Officers 

To  wit : J in  the  County  of  Essex  and 

Province  aforesaid,  at  Sandwich,  in  the  said  County  of  Essex, 
and  to  the  Keeper  of  the  Common  Gaol  of  the  County  of 
Essex,  at  Sandwich,  in  the  said  County  of  Essex  : 

•Whereas  Frank  Reno  and  Charles  Anderson,  late  of  the 
town  of  Marshfield,  in  the  County  of  Scott  and  State  of 
Indiana,  one  of  the  United  States  of  America,  were  charged 
before  me  on  the  14th  day  of  September,  1868,  being  Police 
Magistrate  in  and  for  the  said  County  of  Essex,  appointed 
under  an  Act  of  the  Parliament  of  Canada,  28th  Victoria, 
ch.  20,  intituled  ‘An  Act  respecting  Police  Magistrates,’  on 
the  oath  of  Lee  C.  Weir  and  others,  for  that  they,  the'  said 
Frank  Reno  and  Charles  Anderson,  on  the  22nd  day  of  May, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
sixty-eight,  within  the  jurisdiction  of  the  United  States  of 
America,  to  wit,  at  the  town  of  Marshfield,  in  the  County  of 
Scott  and  State  of  Indiana,  one  of  the  said  United  States  of 
America,  did  feloniously  assault  Americus  Whedbii,  with  in- 
tent in  so  doing,  him,  the  said  Americus  Wheclon,  feloniously, 
wilfully,  and  of  their  malice  aforethought  to  kill  and  murder; 
and  that  in  consequence  of  the  said  offence,  the  said  Frank 
Reno  and  Charles  Anderson  have  fled  from  the  said  State  of 
Indiana,  and  are  now  residing  at  the  town  of  Windsor,  in  the 
County  of  Essex  aforesaid. 

‘And  whereas  such  evidence  as,  according  to  the  law  of 
this  Province,  would  justify  the  apprehension  and  committal 
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for  trial  of  the  said  Frank  Reno  and  Charlies' Anderson,  if  the 
crime  of  which  they  are  accused  had  been  committed  in  this 
Province,  has  been  adduced  before  me  : 

‘These  are,  therefore,  to  command  you,  the  said  Constables 
or  Peace  Officers,  or  any  of  you  to  take  the  said  Frank 
Reno  and  Charles  Anderson,  and  them  safely  convey  to  the 
Common  Gaol  at  Sandwich,  in  the  County  of  Essex  aforesaid, 
and  there  deliver  them  to  the  Keeper  thereof,  together  with 
this  precept. 

‘And  I do  hereby  command  you,  the  said  Keeper  of  the 
said  Common  Gaol,  to  receive  the  said  Frank  Reno  and 
Charles  Anderson  into  your  custody  in  the  said  Common 
Gaol,  and  there  safely  to  keep  them,  until  they  shall  be  de- 
livered by  a warrant  under  the  hand  and  seal  of  His  Excel- 
lency the  Governor  General,  ordering  the  said  Frank  Reno 
and  Charles  Anderson  to  be  delivered  to  the  person  or  per- 
sons authorized  to  receive  the  said  Frank  Reno  and  Charles 
Anderson,  on  behalf  of  the  United  States,  or  until  discharged 
according  to  law. 

‘Given/  &c.,  [concluding  as  the  former  warrant,  but  dated 
28th  September,  1868]  ‘at  the  City  of  Toronto,  in  the  County 
of  York.’ 

“ And  that  they,  the  said  Frank  Reno  and  Charles  Ander- 
son, in  the  first  warrant  mentioned,  are  the  same  Frank  Reno 
and  Charles  Anderson  as  in  the  second  warrant  mentioned. 

“And  these  are  the  causes  of  detaining  the  said  Frank 
Reno  and  Charles  Anderson,  whose  bodies  I have  here  ready, 
as  by  the  said  writ  I am  commanded..” 

The  original  warrant,  a copy  of  which  is  the  first  of  the 
two  annexed  to  this  second  return,  was  annexed  to  the  writ 
and  the  first  return  set  out  above. 

A writ  of  certiorari  was  also  issued,  dated  the  26th  Sep- 
tember, 1868,  and  directed  to  Gilbert  McMicken,  Esq., 
Police  Magistrate,  the  committing  J ustice,  by  whose  autho- 
rity Charles  Anderson  and  Frank  Reno  v confined,  to 
certify  and  return  forthwith  “ the  evidence,  depositions,  and 
other  proceedings  had  or  taken,  touching  or  concerning  such 
confinement.” 
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This  writ  was  duly  returned  with  “the  evidence,”  &c.,  as 
required. 

The  information  was  laid  against  the  two  prisoners  on  the 
19th  August,  1868,  stating  that  the  informant,  Lee  C.  Weir, 
had  reason  to  believe,  and  did  verily  believe,  that  Frank  Reno 
and  Charles  Anderson,  on  the  22nd  May,  1868,  at  the  town 
of  Marshfield,  in  the  County  of  Scott,  in  the  State  of  Indiana, 
•one  of  the  United  States  of  America,  “did  feloniously  shoot 
at  Americus  Whedon,  with  intent  in  so  doing,  him,  the  said 
Americas  Whedon,  feloniously,  wilfully  and  of  their  malice 
aforethought,  to  kill  and  murder,”  and  in  consequence  of  that 
offence  had  lied,  and  then  were  residing  at  the  town  of  Wind- 
sor, in  the  County  of  Essex. 

It  appeared  that  upon  this  information  the  prisoners  were 
brought  before  the  Police  Magistrate,  and  the  depositions  of 
Lee  C.  Weir,  Americus  Whedon,  Thomas  Griffin  Harkins, 
George  W.  Fletcher  and  Samuel  A.  Jones,  against  the  pris- 
oners were  taken. 

It  was  sworn  that,  on  the  22nd  May  last,  an  express  train, 
made  up  of  engine,  tender,  express  car,  baggage  car,  and 
two  coaches,  was  run  on  the  Jeffersonville,  Madison  and  In- 
dianapolis railway,  in  the  State  of  Indiana,  leaving  Jefferson- 
ville  at  9|-  p.m.  The  express  car  carried  boxes  of  goods  and 
packages  of  money,  which  latter  were  in  a safe.  The  train, 
on  reaching  Marshfield  water-station,  stopped  to  take  in 
water.  There  is  a switch  there.  There  is  also  an  old  aban- 
doned saw-mill,  about  thirty  yards  from  the  water  tank,  and 
three  or  four  houses  within  about  two  hundred  yards,  but  not 
all  inhabited.  The  train  stopped  there  about  eleven  o’clock, 
and  almost  immediately  several  men  (six  or  seven)  were 
seen  going  to  the  express  car.  One  disconnected  the  bell- 
rope,  another  uncoupled  the  baggage  and  express  cars. 
Whedon,  the  conductor,  shouted  to  them,  and  the  man  who 
disconnected  the  bell-rope  fired  at  him,  the  ball  passing 
through  the  conductor’s  coat ; and  the  engine,  with  the  express 
car,  moved  off,  leaving  the  other  part  of  the  train  on  the 
track.  Two  other  shots  were  fired  from  the  end  of  the  ex- 
press car,  one  by  the  man  who  pulled  out  the  coupling  pin, 
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the  other  by  the  man  who  had  fired  the  first  shot.  Some  of 
these  shots  were  from  a revolver.  The  conductor  was,  as  he 
thought,  about  eight  feet  distant  when  the  first  shot  was  fired, 
fifteen  feet  at  the  second,  and  thirty  feet  at  the  last.  He 
fired  three  shots  in  return.  He  recognized  the  first  man  who 
fired  as  one  Simon  Reno,  a brother  of  the  prisoner  Frank, 
whom  he  pointed  out  at  this  examination.  The  family  resi- 
dence of  the  Renos  was  near  the  village  of  Seymour,  which  is 
about  eighteen  miles  north  of  Marshfield.  Shortly  after  the 
engine  and  express  car  had  moved  off  the  door  at  the  rear  of 
the  latter  was  burst  open.  Harkins,  the  express  messenger, 
stated  that  three  men  entered  at  once,  and  immediately  after- 
wards he  lost  consciousness — the  last  he  could  remember  was 
the  flash  of  a pistol,  or  ball  of  fire,  before  his  eyes.  He  gave 
no  other  explanation,  and  added  that  on  the  Sunday  follow- 
ing (the  22nd  of  May  was  on  Friday)  he  recovered  conscious- 
ness. By  other  testimony  it  appeared  that  both  front  and 
rear  doors  of  the  express  car  were  burst  open,  and  pieces  of 
paper  and  broken  packages  were  scattered  round  in  the  car. 
The  conductor  telegraphed  to  various  places,  and  an  engine 
was  sent  to  him,  with  which  he  took  on  the  residue  of  his 
train  to  Seymour,  where  he  found  the  express  car  and  the  en- 
gine which  had  been  taken  away. 

Harkins  was  found  about  250  yards  from  where  the 
engine  and  express  car  had  been  taken,  lying  between  the 
two  truck,  “ doubled  up.”  He  was  insensible,  and  had  la 
cut  on  the  back  of  his  head.  From  the  place  where  he 
seemed  to  have  first  struck  the  ground  he  appeared  to  have 
slipped  about  ten  feet.  In  the  opinion  of  the  conductor, 
the  engine  taken  away  must,  at  the  place  where  Harkins 
was  found,  have  been  going  at  the  rate  of  thirty  miles  an 
hour. 

Harkins’  stated  that  he  did  not  know  either  of  the  three 
men  who  burst  into  the  car,  but  that  the  two  prisoners  were 
two  of  them  ; that  lie  recognized  them  in  the  Dominion 
Saloon  at  Windsor,  and  there  pointed  them  out  to  Mr.  Weir. 
On  cross-examination  he  gave  a description  of  the  light  on 
tire  car,  viz.:  a lamp  placed  about  five  feet  high  on  the  left 
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hand  side,  entering  from  the  rear,  and  behind  him  as  he  look- 
ed towards  the  men  entering.  He  stated  that  he  had  since 
seen  Simon  Reno,  and  had  recognized  him  also. 

The  writ  of  habeas  corpus,  with  the  return  stating  the 
two  commitments  of  the  prisoners,  having  been  read  and 
filed. 

McMichael  and  O'Connor  moved  for  the  discharge  of  the 
prisoners,  contending  : 

1.  As  to  the  matters  of  fact  : there  are  inconsistencies,  and 
strong  improbabilities  in  the  depositions  (particularly  in  those 

'of  the  express  messenger),  which  render  it  unjust  or  at  least 
indiscreet  to  rely  and  act  upon  them  ; and  that  they  are 
proved  to  be  untrue  by  the  mass  of  testimony  adduced  to 
prove,  and  which  does  prove  an  alibi. 

2.  As  to  the  matters  of  law  : as  there  is  no  direct 
jmoof  that  either  of  these  prisoners  actually  did  shoot  at 
the  conductor,  although  they  went  in  company  with  the 
man  who  did  shoot,  and  with  others  to  steal,  there  is  no 
reason  whatever  for  inferring  that  they  went  intending  to 
commit  murder  : that  the  act  of  shooting  at  the  conductor 
with  intent  to  murder,  being  no  part  of  the  original  design, 
and  being  a distinct  felony  according  to  our  law,  was  an 
act  for  which  only  the  actual  agent  Or  agents  were  respon- 
sible, and  that  there  was  no  proof  that  the  prisoners  con- 
curred in  that  act,  or  in  the  intent  with  which  it  is  charged 
to  have  been  done  : that  the  intent  may  just  as  well  have 
been  to  maim,  disable,  or  do  grievous  bodily  harm  to  the 
conductor  as  to  murder  him,  and  therefore  would  not  sustain 
the  charge  stated  in  the  committal,  i.  e.,  shooting  at,  with 
intent  to  murder,  which  is  the  only  intent  contained  in  the 
treaty  : that  the  first  warrant  does  not  contain  a description 
of  an  offence  as  designated  in  the  treaty,  by  the  words, 
“ Assault  with  intent  to  commit  murder  that  the  second 
return  made  by  the  gaoler  was  null,  as  he  had  made  one 
return  already  to  which  the  first  commitment  was  annexed; 
that  the  second  warrant  of  commitment  was  void,  being  made 
after  the  writ  of  habeas  corpus  was  issued,  and  this  first 
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return  had  been  made  and  had  been  received  and  marked 
filed  by  Mr.  Dalton,  the  Clerk  of  the  Crown  and  Pleas  for 
the  Court  of  Queen’s  Bench  (the  Court  under  whose  seal  the 
habeas  corpus  issued),  to  whom  the  gaoler  had  transmitted 
the  writ  and  return  by  post  : that  this  second  warrant  was 
also  informal — the  venue  in  the  margin  being  in  the  County 
of  York — and  at  the  end  the  commitment  being  stated  to  be 
“ Given,”  &c.,  “ at  the  City  of  Toronto,  in  the  County  of 
York,”  where,  for  all  that  is  shewn,  this  Police  Magistrate 
had  no  jurisdiction. 

James  Paterson  appeared  for  the  Crown  : 

1.  As  to  the  power  to  amend  the  return,  he  cited  Leonard 
Watson's  case,  9 Ad.  & El.  731. 

2.  The  second  warrant  is  good.  The  Magistrate’s  autho- 
rity sufficiently  appears,  sec.  28  Yic.  ch.  20  ; Statutes  of 
Ontario,  31  Yic.  ch.  17,  sec.  4 ; The  British  North  Ame- 
rica Act,  1867,  30  and  31  Yic.  ch.  3,  secs.  92,  96,  65,  and 
other  sections  ; The  Queen  ex  rel.  Ritson  v.  Perry , 1 Prac. 
Bep.  242. 

3.  The  first  warrant  is  good,  as  shooting  necessarily  invol- 
ves an  assault.  Regina  v.  St.  George , 9 C.  & P.  483 ; see  also 
In  re  Anderson , 11  C.  P.  68. 

4.  As  to  the  evidence  and  merits  he  referred  to  Consol. 
Stat.  C.  ch.  102,  sec.  57  ; Consol.  Stat.  C.  31  Yic.  ch.  94,  sec. 
4,  and  other  sections  ; Re  Burley,  1 U.  C.  L.  J.  N.  S.,  pp.  20 
-&  34  ; In  re  Anderson , 11  C.  P.  67,  per  Hagarty,  J.,  andAe 
Anderson , 20  U.  C.  B.  129,  per  Burns,  J.,  and  contended 
that  the  prisoners  should  not  be  discharged,  but  be  remanded 
for  extradition. 

Albert  Prince , Q.  C.,  appeared  for  the  Express  Company. 

Draper,  C.  J. — The  case  for  the  prosecution  may  be  thus 
condensed.  The  express  car  of  a railway  train  which  was 
passing  through  the  County  of  Scott,  in  the  State  of  Indiana, 
one  of  the  United  States  of  America,  was  broken  into  and 
plundered  by  a party  of  five  or  six  and  probably  more  men  ; 
two  or  three  of  whom  fired  at  the  conductor  of  the  train,  who 
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endeavored  to  stop  them  as  they  were  moving  off  with  the 
engine  and  this  car.  The  first  shot  was  fired  when  the  con- 
ductor was  about  eight  feet  from  the  man  who  fired,  and  the 
ball  passed  through  the  conductor’s  coat  near  his  body.  The 
conductor  knew  the  man  who  fired  it,  he  being  a brother  of 
the  prisoner  Reno.  The  two  prisoners  are  positively  sworn 
to  by  the  express  messenger  as  having  broken  into  the  ex- 
press car,  with  a third,  whom  he  afterwards  saw  in  custody 
and  identified,  and  who  was  the  man  that  fired  the  first  shot 
at  the  conductor. 

It  is  better  in  the  first  place  to  dispose  of  the  merely  formal 
objections.  First,  as  to  the  first  (so-called)  return.  It  is  in 
truth  no  return,  but  contains  matter  of  excuse  only  for  not 
obeying  the  writ.  The  second  section  of  the  Habeas  Corpus 
Act  (31  Car.  II.),  provides  how  the  charges  for  bringing  up 
the  body  are  to  be  paid  or  secured,  and  a return  which 
amounts  to  no  more  than  a statement  that  such  charges  were 
not  provided  for,  and  that  therefore  the  writ  was  not  executed,, 
is  useless  and  nugatory.  Further,  I apprehend  that  on  a writ 
of  habeas  corpus  returnable  before  a Judge  in  Chambers,  the 
return  must  have  been  brought  to  and  read  before  him,  be- 
fore any  officer  of  the  Court  could  file  it.  I do  not  think 
that  what  was  done  in  this  case  amounted  to  filing  of  the  re- 
turn. If  it  had,  I should  have  had  no  difficulty  in  ordering 
it  to  be  taken  off*  the  files  in  order  that  a proper  return  might 
be  made  ; and  in  some  mode  (not  made  the  subject  of  inquiry 
nor  objected  to),  this  has  been  done,  for  when  the  writ  was 
first  brought  before  me  at  Chambers,  it  had  a full  and  formal 
return  to  it.  Leonard  Watson?  s case,  9 A.  & E.  734,  is 
an  authority  for  amending  a return  to  a habeas  corpus , which 
would  have  abundantly  sustained  the  application  to  amend, 
had  amendment  been  necessary.  In  my  opinion  there  has 
only  one  return  been  made  to  this  writ  which  I can  no- 
tice or  act  upon,  and  that  is  the  return  stating  two  commit- 
ments of  these  prisoners,  and  this  having,  been  openly  read 
has  been  duly  filed. 

As  to  the  form  of  the  second  warrant  no  objection  was 
taken  to  it  by  the  prisoners’  counsel,  but  after  hearing  the 
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case  argued  at  length,  I examined  the  papers  and  noticed  the 
matter,  and  subsequently  called  the  attention  of  the  prison- 
ers’ counsel  to  it. 

Hawkins'  Pleas  of  the  Crown,  Bk.  2,  ch.  13,  sec.  22, 
says  that  a warrant  ought  to  set  forth  the  day  and  year 
wherein  it  is  made,  and  (sec.  23),  that  it  is  safe,  but  perhaps 
not  necessary,  in  the  body  of  the  warrant  to  shew  the  place 
where  it  is  made,  yet  “ it  seems  necessary  to  set  forth  the 
county  in  the  margin  at  least,  if  it  be  not  set  forth  in  the 
body” 

In  strictness  it  is  not  indispensable  that  the  authority  of 
the  magistrate  should  be  shewn  on  the  face  of  the  warranty 
for  the  omission  may  be  supplied  by  averment  and  parol  evi- 
dence : 2 Hale  122.  In  Hawk , P.  C.  bk.  2 ch.  16,  sec.  13,  it> 
is  laid  down  that  a commitment  must  be  in  writing,  under  the 
band  and  seal  of  the  person  by  whom  it  is  made,  expressing: 
his  office  or  authority,  and  the  time  and  place  at  which  it  is 
made,  and  must  be  directed  to  the  gaoler  or  keeper  of  the 
-prison.  In  this  warrant,  the  Police  Magistrate,  in  the  re- 
cital, states  his  authority  thus  : “ being  Police  Magistrate  in. 
and  for  the  said  county  of  Essex,  appointed  under  28  Vie., 
ch.  20.”  The  committal  is  addressed  to  the  constables  as 
well  as  to  the  gaoler  of  the  County  of  Essex,  and  the  com- 
mittal is  to  the  gaol  of  that  county.  It  further  appears  that 
Mr.  McMicken,  the  Police  Magistrate,  held  then — and  still 
holds — his  commissions  under  the  Great  Seal  of  the  Province 
of  Canada,  issued  under  the  statute  of  that  Province  (28  Viet. 
ch.  20),  appointing  him  to  be  a Police  Magistrate,  and  to  be 
and  act  as  such  Police  Magistrate  in  all  the  counties  and 
unions  of  counties  in  Upper  Canada,  including  the  County 
of  the  City  of  Toronto.  It  must  also  be  borne  in  mind  that 
the  offence  charged  against  the  prisoners  does  not  fall  within 
the  established  rule  and  practice  that  every  oflence  against 
our  law  must  be  enquired  of,  tried  and  determined,  within 
the  county,  <fcc.,  wherein  it  was  committed.  This  offence 
was,  as  is  charged,  committed  in  a foreign  country,  ancl 
the  authority  to  take  any  proceedings  with  respect  to  it  is 
founded  on  the  treaty  of  Washington  (August,  1842),  and 
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on  the  statute  of  the  Dominion  of  Canada,  31  Vic.  ch.  94. 
Under  this  statute  and  the  statute  of  28  Vic.,  and  his  com- 
missions, there  can  be  no  doubt  that  Mr.  McMicken  had 
authority  in  every  county  in  Ontario  to  exercise  jurisdiction 
over  cases  of  this  kind. 

The  pressure  of  other  business  (as  I was  the  only  Judge  in 
town)  compelled  me  to  defer  giving  judgment  until  some 
days  after  hearing  the  application,  when  I was  a little 
startled  to  hear  for  the  first  time  an  objection  raised  by 
the  prisoners’  counsel,  that  the  Act  28  Vic.  ch.  20  had 
expired,  and  with  it  the  authority  of  the  Police  Magistrate  ; 

and  as  there  was  then  no  time  to  examine  into  the  enact- 

* 

ments  bearing  on  the  point,  the  case  stood  over  until  this 
morning. 

I have  no  doubt  now  that  there  is  nothing  whatever  in  the 
question  raised. 

The  statute  of  Canada  (28  Vic.  ch.  20)  authorizes  the  Gov- 
ernor to  appoint  fit  and  proper  persons  to  act  as  Police  Mag- 
istrates within  any  one  or  more  counties  in  Upper  Canada. 
Section  3 defines  their  powers,  and  they  clearly  relate  to  the 
administration  of  justice. 

This  statute  received  the  Royal  assent  on  the  18th  March, 
1865,  and  was  to  continue  in  force  for  two  years,  and  thence 
until  the  end  of  the  next  ensuing  session  of  Parliament. 

On  the  29th  March,  1867,  the  Act  erecting  the  Dominion 
of  Canada  was  passed,  and  it  was  brought  into  operation  (by 
proclamation)  on  the  1st  July  following.  Among  the  powers 
which  this  statute  assigns  exclusively  to  the  respective  Legis- 
latures of  the  Provinces  is  the  administration  of  justice 
therein. 

By  section  65,  all  powers,  authorities  and  functions,  which 
before  and  at  the  Union  were  vested  in  or  exercisable  by  the 
respective  Governors  or  Lieutenant  Governors  of  Upper 
Canada,  Lower  Canada  or  Canada,  shall,  so  far  as  the  same 
are  capable  of  being  exercised  after  the  Union,  in  relation 
to  the  Government  of  Ontario  and  Quebec  respectively,  be 
vested  in,  or  may  be  exercised  by,  the  Lieutenant-Governors 
of  Ontario  and  Quebec  respectively,  &c.  See  also  section  66. 
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By  section  137,  the  words  “ and  from  thence  to  the  end  of 
the  then  next  ensuing  session  of  the  Legislature,  or  words  to 
"that  effect,  used  in  any  temporary  Act  of  the  Province  of 
Canada,  not  expired  before  the  Union,  shall  be  construed  to 
extend  to  and  apply  to  the  next  session  of  the  Parliament  of 
Canada,  if  the  subject  matter  of  the  Act  is  within  the  powers 
of  the  same,  as  defined  by  this  Act,  or  to  the  next  sessions  of 
the  Legislatures  of  Ontario  and  Quebec  respectively,  if  the 
subject  matter  of  the  Act  is  within  the  powers  of  the  same, 
as  defined  by  the  Act.” 

By  31  Yic.  ch.  17'  the  Legislature  of  Ontario  continued  this 
statute  until  the  first  day  of  January,  1869. 

I have  no  difficulty  in  holding  that  the  statute  28  Yic. 
relates  to  the  administration  of  justice,  and  is  within  the 
powers  of  the  Legislature  of  Ontario  ; and  if  I were  not  free 
from  doubt  I could  not,  while  not  clear  in  an  opposite  con- 
clusion, refuse  to  adopt  the  evident  construction  which  the 
Legislature  of  this  Province  have  put  on  section  137  in  re- 
lation to  this  particular  statute,  by  continuing  it,  as  already 
stated. 

I do  not  think  the  statute  of  Canada,  31  Yic.  ch.  83,  at  all 
affects  this  conclusion. 

Coming  to  the  remaining  question  of  law  arising  on  the 
facts  of  this  case,  it  must  be  observed  that  the  proceeding 
against  the  prisoners  is  founded  on  the  statute  of  Canada, 
31  Yic.  ch.  94.  The  recital  of  that  Act  states  the  treaty  of 
9th  August,  1842,  between  Her  Majesty  and  the  United 
States  of  America,  providing  for  the  mutual  delivery  of  all 
persons,  who,  being  charged  with  the  crime  of  murder,  or 
assault  with  intent  to  commit  murder , or  piracy  (and  some 
other  offences),  should  seek  an  asylum,  or  should  be  found 
within  either  territory,  “ provided  that  this  should  only  be 
done  upon  such  evidence  of  criminality  as,  according  to  the 
laws  of  the  place  where  the  fugitive  or  person  so  charged 
should  be  found,  would  justify  his  apprehension  and  commit- 
ment for  trial,  if  the  crime  or  oftence  had  been  there  com- 
mitted.” Under  the  first  section,  the  Magistrate  in  this  case 
had  clear  authority  to  initiate  proceedings  against  the  pris- 
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oners,  and  upon  their  apprehension  on  a warrant  issued  by 
him,  to  examine  upon  oath  any  person  or  persons  touching 
the  truth  of  such  charge,  and  upon  such  evidence  as,  accord- 
ing to  the  law  of  this  Province  (Ontario),  would  justify  their 
apprehension  and  committal  for  trial  if  they  had  committed 
the  crime  charged  therein,  to  issue  a warrant  for  their  com- 
mitment to  the  proper  gaol,  which  in  the  present  case  is  the 
gaol  of  the  County  of  Essex. 

The  statute  gives  no  authority,  except  to  commit  for  the 
purposes  specified  in  the  Act.  If  the  evidence  does  not  jus- 
tify this  step  the  accused  must  be  discharged — there  can  be 
no  bail  required  as  a condition  of  discharge. 

There  is  some  language  of  Lord  Tenterden  in  the  case  of 
Rex  v.  Gourlay , 7 B.  & 0.  669,  not  inapplicable  to  such  a 
case.  I may  quote  it  verbatim  : “ The  commitment  author- 
ized by  the  Act  of  Parliament  is  very  peculiar.  It  is  not  a 
commitment  for  safe  custody,  in  order  that  the  party  may 
afterwards  be  brought  to  trial  within  our  jurisdiction  ; nor  is 
it  a commitment  in  execution.”  It  is  a commitment  for  safe 
custody  only  until  the  Governor,  on  a requisition  made  by  the 
United  States,  shall,  by  his  warrant,  order  the  persons  com- 
jnitted  to  be  delivered  to  the  person  authorized  by  the  United 
States  to  receive  them,  to  be  tried  for  the  crime  charged  ; or 
the  Governor  may  order  their  discharge,  as  a copy  of  all  the 
testimony  taken  before  the  committing  Magistrate  is  to  be 
transmitted  for  his  (the  Governor’s)  information.  This  pro- 
vision was  not  contained  in  the  two  former  statutes.  The 
question  of  extradition  or  discharge  is  therefore  vested  exclu- 
sively in  the  Governor  General,  whose  decision  may  possibly 
be  influenced  by  considerations  which  a Court  could  not  en- 
tertain ; and,  as  appears  to  me,  all  that  the  committing  Mag- 
istrate— or  the  Judge  or  Court  before  whom  the  accused  is 
brought  upon  habeas  corpus — has  to  do,  is  to  determine 
whether  the  evidence  of  criminality  would,  according  to  the 
laws  of  this  Province,  justify  the  apprehension  and  commit- 
tal for  trial  of  the  accused,  if  the  crime  charged  had  been  com- 
mitted (or  alleged  to  have  been  committed)  therein. 

Following  this  as  the  rule,  there  appears  to  me  no  doubt 
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that  there  was  evidence  to  sustain  a charge  of  assault  with 
intent  to  commit  murder.  But  it  is  objected  that  this  is  not 
the  charge  laid  in  the  first  information,  which,  on  the  con- 
trary, is  in  these  words  : that  the  prisoners  “did  feloniously 
shoot  at  Americus  Whedon,  with  intent  in  so  doing,  him,  the 
said  Americus  Whedon,  feloniously,  wilfully,  and  of  their 
malice  aforethought  to  kill  and  murder.”  It  certainly  would 
have  been  the  more  prudent  course  to  have  followed  the  pre- 
cise description  of  the  offence  given  by  the  statute  ; but  if 
the  charge,  as  laid  in  the  information,  involves  an  assault 
with  intent  to  commit  murder,  and  the  evidence  sustains  the 
charge  of  assault  with  that  intent,  and  after  the  evidence 
taken  the  accused  are  committed  on  a charge  following  the 
very  words  of  the  treaty  and  statute,  I think  it  would  be 
discreditable  to  the  administration  of  the  law  if  the  verbal 
variance  between  the  information  and  the  statute  were 
allowed  to  prevail.  That  shooting  at  a man  with  intent  to 
murder  him  involves  an  assault,  cannot  be  denied.  An  as- 
sault with  intent  to  murder  may  be  proved  in  various  ways, 
when  by  an  act  of  violence  it  is  the  intention  of  the  assailant 
to  murder.  Here,  the  particular  mode  in  which  it  was  endea- 
voured to  execute  that  intent,  a mode  which  includes  an  as- 
sault, is  expressed — it  limits  the  charge  to  one  particular 
mode  of  assaulting,  but  it  is  not  the  less  a charge  of  assault 
with  the  felonious  intent  ; and  unless  the  precise  words  of 
the  statute  must  be  followed,  it  expresses  the  same  charge 
which  the  statute  expresses.  If  the  words  of  the  statute  were 
exactly  followed,  the  charge  would  be  well  laid  ; but  the  con- 
verse is  not  true,  viz.,  that  the  charge  is  insufficiently  made 
unless  the  very  words  are  followed.  I’ think,  therefore,  that 
the  first  warrant  might  be  upheld. 

As  to  the  second  warrant,  there  is  no  such  difficulty,  but 
is  objected  that  the  facts  proved  are  as  much  evidence  of 
other  felonious  intent  as  of  the  intent  to  murder,  and  there- 
fore the  intent  to  murder  is  left  uncertain  on  the  evidence, 
and  so  there  is  not  sufficient  evidence  of  the  offence  of  an 
assault  with  intent  to  murder.  The  question  of  intent  is 
for  the  jury.  I apprehend  that  if  on  such  evidence  before 
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•ione  of  our  Courts  a jury  found  a prisoner  guilty  of  an  as- 
sault with  intent  to  murder,  it  could  not  he  denied  that  the 
•evidence  fully  warranted  the  finding.  If  so,  this  objection, 
fails. 

It  has  also  been  urged,  and  very  strongly,  that  the  evidence 
shews  that  the  intent  of  the  parties  in  the  first  instance  was 
to  steal — not  to  murder  : that  the  shooting  at  with  intent 
to  murder  the  conductor,  was  no  part  of  the  original  intent  ; 
that  a new  intention  to  commit  a different  felony,  though 
coupled  with  an  act  to  commit  it,  can  only  be  fastened  on 
those  who  actually  shared  in  both  the  new  intent  and 
act,  and  that  the  evidence  does  not  establish  this  against  the 
prisoners.  After  carefully  examining  the  evidence  I am 
not  prepared  to  say  that  it  may  not  and  ought  not  to  sat- 
isfy a jury  that  these  two  prisoners  and  Simon  Reno  were 
all  three  together  when  the  shots  were  fired  and  that  two  of 
the  prisoners,  possibly  each  of  them,  shot  at  the  conductor. 
‘They  were,  according  to  Harkins’  deposition,  the  three 
who  entered  the  express  car  almost  directly  after  the 
shots  were  fired.  There  were  others  of  the  party  at  the  same 
time  on  the  engine,  managing  it.  I do  not  perceive  the  bearing 
of  the  case  of  Rex  v.  Cruse,  8 C.  & P.  541  ; 2 Mood. 
C.  C.  R.  53.  It  establishes  that  the  jury  must  be  satisfied 
that  the  prisoners  must  have  had  in  their  minds,  at  the  time 
of  the  shooting,  an  intent  to  murder.  I think  there  is  evi- 
dence to  go  to  a jury  to  lead  to  that  conclusion,  as  I think, 
if  the  conductor  had  been  killed,  there  was  evidence  against 
them  all  of  murder. 

As  to  the  effect  to  be  given  to  the  evidence  put  in  on  be- 
Jhalf  of  the  prisoners  before  the  committing  Magistrate,  I 
■consider,  for  the  purposes  of  this  case,  that  it  was  properly 
received.  Some  portion  of  it  was  given  by  persons  on  whose 
character  and  respectability  the  prisoners’  counsel  appeared 
to  place  little  reliance,  and  there  was  some  impor- 
tant evidence  by  way  of  rebuttal.  But  that  such 
■evidence,  when  offered  by  way  of  answer  to  a strong 
prima  facie  case,  would  have  justified  the  Magistrate 
in  discharging  the  prisoners,  I cannot  for  a moment  admit. 
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Indeed  I have  not  been  free  from  doubt  whether  it  was  not 
the  intention  of  the  Legislature  by  the  last  Act  (31  Yic.)  to 
transfer  to  the  Governor  General  exclusively  the  considera- 
tion of  all  the  evidence,  that  he  may  determine  whether  the 
accused  should  be  delivered  up.  If  there  is  not  sufficient 
evidence  of  criminality  the  Magistrate  ought  not  to  commit  • 
if  there  is,  I think  he  ought,  notwithstanding  there  is  evidence 
sufficient,  if  true,  to  sustain  an  alibi.  On  habeas  corpus , the 
Court  or  a Judge  would  determine  upon  the  legal  sufficiency 
of  the  commitment  to  hold  the  accused  in  confinement,  and 
would  further  review  the  Magistrate’s  decision  as  to  there 
being  sufficient  evidence  of  criminality.  As  at  present  ad- 
vised, I think  they  would  leave  any  other  considerations 
presented  by  the  evidence  brought  forward  by  the  accused  to 
the  Governor.  I do  not  venture  to  say  there  would  be  no 
exception  to  this  course.  But  it  is  very  easy  to  point  out  the 
danger  that  contrasting  conflicting  evidence,  or  considering 
the  credibility  of  witnesses,  and  similar  matters  might  lead 
to.  It  would  for  many  purposes  be  assuming  the  functions 
of  a jury,  and  trying  the  whole  merits  of  a case  upon  an  en- 
quiry instituted  only  to  ascertain  if  there  is  such  evidence  of 
criminality  as  would  justify  the  apprehension  and  committal 
— not  the  conviction — of  the  accused.  The  treaty  would  be 
waste  paper  if  a Magistrate,  appointed  to  conduct  only  a pre- 
liminary investigation,  should,  after  hearing  sufficient  evi- 
dence of  criminality,  take  upon  himself  to  decide  that  the 
incriminating  evidence  was  worthless,  or  was  displaced,  be- 
cause witnesses  on  the  prisoners  behalf  swore  to  a state  of 
facts  inconsistent  with  the  incriminating  evidence — for 
example,  as  in  the  present  case,  swearing  to  an  alibi.  If  the 
Magistrate  discharges  the  accused  because  he  thinks  their 
witnesses  are  entitled  to  more  credit  than  those  for  the  prose- 
cution, he  goes  not  only  beyond  the  letter,  but  also,  as  I 
think,  beyond  the  true  meaning  of  the  Act,  which  only  con- 
fers authority  on  him  to  enquire  whether  the  evidence  of 
criminality  is,  according  to  the  laws  in  force  here,  sufficient 
to  sustain  the  charge.  If  he  discharges  because  the  evidence 
pro  and  con.  is  equally  strong,  and  he  cannot  tell  which  side 
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is  telling  the  truth,  he  is,  in  my  humble  judgment,  equally  in 
error,  because  he  is  assuming  the  functions  of  the  tribunal  to 
which  belongs  the  trial  of  the  prisoner’s  guilt,  instead  of  lim- 
iting himself  to  the  question  directed  by  the  statute. 

I have  heard  an  intimation  that  a contrary  course  has 
been  adopted  in  a case  in  this  Province — that  after  positive 
testimony  had  been  given  to  establish  the  offence  charged, 
a witness  for  the  accused  was  admitted,  who  swore  that  he, 
the  parties  accused  and  the  witness  who  swore  positively 
against  them,  had  confederated  to  get  possession  of  the 
money,  not  by  an  act  of  robbery  with  violence,  but  by  the 
willing  connivance  of  the  person  in  charge  of  it,  and  who  was 
the  principal  witness  against  the  accused  : in  effect,  that  he 
was  a particeps  criminis  in  embezzling  or  stealing  the  money, 
which  was  not,  therefore,  obtained  by  robbery,  and  therefore 
the  crime  actually  committed  did  not  come  within  the  treaty ; 
and  that  this  conclusion  was  arrived  at,  and  the  accused  was 
discharged.  The  facts  may  not  have  been  accurately  stated 
to  me,  but,  assuming  such  a case,  I could  not  have  brought 
myself  to  such  a conclusion.  I do  not  enquire  what  effect 
such  evidence  would  or  ought  to  have  before  a tribunal  sit- 
ting to  try  the  accused  on  a charge  of  robbery  ; but  I repeat 
what  has  often  been  said,  that  we  must  assume  that  Courts 
in  other  countries  will  be  governed  by  the  same  general 
principles  of  justice  which  prevail  in  our  Courts  ; that  they 
will  give  the  proper  weight  to  the  evidence  for  the  defence,, 
as  our  Courts  would  give,  and  that  to  them  should  be  left — 
so  far  as  the  merits  are  concerned  at  least — the  trial  of  those 
questions  which  would  be  tried  in  similar  cases  by  our  own 
tribunals.  The  object  of  the  treaty  is  to  subject  parties, 
against  whom  a charge  coming  within  the  statute  is  sustained 
by  sufficient  evidence  of  criminality,  to  be  put  upon  trial  be- 
fore the  proper  tribunal.  It  would  be  defeated  if,  on  making, 
the  preliminary  enquiry,  the  case  on  both  sides  were  heard, 
and,  in  effect,  so  far  as  the  execution  of  the  treaty  is  concern- 
ed, were  disposed  of. 

I decline  to  discharge  the  prisoners, — 
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1.  Because  I am  of  opinion  that  the  commiting  Magistrate 
had  lawful  authority  to  deal  with  the  case. 

2.  Because  I think  there  was  sufficient  evidence  of  crimi- 
nality. 

3.  Because  I think  there  was  a sufficient  warrant  of  com- 
mitment. 

4.  Because  my  refusal  to  discharge  does  not  conclude  the 
prisoners,  for  the  Statute  confers  upon  a higher  functionary 
the  power  to  grant  or  to  withhold  the  warrant  for  extradition. 

Order  accordingly. 


Taylor  v.  Grand  Trunk  Railway  Company. 

Railway  Company — Service  of  writ  of  summons  on  Station  Master. 

The  station  master  of  a railway  company,  the  head  office  of  which  is 
not  in  Ontario,  is  not  an  agent  on  whom  service  of  a writ  of  sum- 
mons against  the  company  can  properly  be  effected,  under  C.  L.  P. 
Act,  sec.  17. 

[Chambers,  October  13,  1868.] 

Lauder  obtained  a summons  calling  on  the  plaintiff  to 
shew  cause  why  the  service  of  a writ  of  summons  against  the 
defendants,  which  had  been  effected  on  a station  master  of 
the  company,  should  not  be  set  aside  as  irregular,  on  the 
ground  that  the  station  master  was  not  an  agent  of  the  com- 
pany, within  the  meaning  of  section  17  of  the  Common  Law 
Procedure  Act,  which  enacts  that  “ every  person  who,  with- 
in Upper  Canada,  transacts  or  carries  on  any  of  the  business 
of  or  any  business  for  any  corporation  whose  chief  place  of 
business  is  within  the  limits  of  Upper  Canada,  shall  for  the 
purpose  of  being  served  with  a writ  of  summons  issued 
against  such  corporation  be  deemed  the  agent  thereof.” 

Osier , shewed  cause,  and  contended  that  the  words  were  so 
wide  and  general  as  necessarily  to  embrace  the  case  of  a sta- 
tion master  or  agent. 
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Morrison,  J.,  after  taking  time  to  consider,  held,  though 
with  some  doubt,  that  the  agent  contemplated  by  the  Act  was 
a general  agent,  or  superintendent,  or  some  other  officer  of 
that  description  ; that  any  other  construction  of  the  Act 
would  lead  to  great  inconvenience,  and  that  the  service  of  the 
writ  on  the  station  master  was  in  his  opinion  irregular. 

Summons  absolute  without  costs. 


Dean  v.  Thompson. 

Time  /or  taking  next  step  after  disposal  of  summons. 

1.  When  a summons  for  leave  to  plead  several  matters  has  been  dis- 
posed of  after  the  time  for  pleading  has  expired,  the  defendant  must 
plead  instanter,  or  otherwise  the  plaintiff  may  on  the  same  day  sign 
judgment  for  want  of  a plea. 

2.  The  rule  is  otherwise  when  the  summons  is  for  security  for  costs,  in 
which  case  the  defendant  has  the  whole  of  the  day  to  plead. 

[Chambers,  October  14,  1868.] 

The  defendant,  on  the  17  th  September,  obtained  an  order 
for  eight  days  further  time  to  plead,  agreeing  to  take  short 
notice  of  trial.  On  the  25th  September,  the  last  day  for 
pleading,  defendant  made  an  application  for  leave  to  plead 
several  pleas,  and  on  the  same  day  he  obtained  a summons 
for  security  for  costs,  asking  in  it  for  a stay  of  proceedings. 
Both  summonses  were  returnable  on  the  26th  at  ten  o’clock. 
On  the  return  of  the  summonses  cause  was  shewn,  and  shortly 
after  ten  o’clock  the  order  for  leave  to  plead  several  pleas 
was  granted,  and  the  application  for  security  for  costs  refus- 
ed. It  did  not  appear  whether  the  pleas  were  filed,  but 
copies  of  those  allowed  were  served  at  a quarter  to  four  p.  m. 
of  the  same  day.  In  the  meantime  the  judgment  was  signed 
at  twenty-nine  minutes  to  eleven,  or  thereabouts. 

The  defendant  then  obtained  a summons  calling  on  the 
plaintiff  to  shew  cause  why  the  judgment  signed  for  want  of 
u,  plea  to  the  plaintiff’s  declaration  herein,  and  the  execu- 
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tion  issued  thereon,  and  proceedings  subsequent  to  said  judg- 
ment, should  not  be  set  aside  with  costs  for  irregularity,  in 
that  the  said  judgment  was  signed  too  soon,  as  the  defendant 
had  the  whole  of  the  day  in  which  his  summons  for  security 
for  costs  and  for  leave  to  plead  several  matters  were  disposed 
of  in  which  to  file  his  pleas  ; or  why  the  said  judgment  should 
not  be  set  aside  on  the  merits  ; and  in  the  meantime  all  pro- 
ceedings were  stayed. 

The  following  cases  were  cited  in  support  of  the  summons  : 
Abernethy  v.  Patton , 6 Scott,  586  ; Wells  v.  Secret,  2 Dowl. 
447  ; Beazely  v.  Bailey , 16  M.  & W.  58  ; Syencley  v.  Shouls, 
5 Dowl.  582,  and  other  cases  referred  to  in  Ch.  Arch.  (1856) 
245,  1602,  1605. 

English,  for  plaintiff,  referred  to  Ch.  Arch.  9th  ed.  214, 
1503  ; Bebb  v.  Wales,  5 Dowl.  458  ; Glen  v.  Lewis.  20  L.  J. 
Ex.  71,  81  ; Hughes  v.  Walden,  5 B.  & C.  770. 

Morrison  J. — I regret  that  I must  take  the  summons- 
absolute,  as  the  impression  made  upon  my  mind  upon  an  ex- 
amination of  the  case  is,  that  the  summons  obtained  for  stay- 
ing proceedings  until  security  for  costs  was  given,  was  taken 
out  for  the  purpose  of  delaying  the  plaintiff  and  throwing  the 
case  over  the  last  Belleville  Assizes.  If  the  only  summons 
pending  was,  that  for  leave  to  plead  several  matters,  and  the 
time  for  pleading  had  expired  when  the  J udge  had  disposed 
of  the  application,  the  plaintiff ’s  judgment  would,  I take  it, 
have  been  regular,  unless  the  time  for  pleading  had  been 
enlarged.  (See  Glen  v.  Lewis,  8 Ex.  132.)  But  the  case  is. 
different  with  respect  to  the  application  for  security  for 
costs,  and  staying  the  proceedings.  It  is  quite  clear  that 
upon  the  return  of  that  summons  the  plaintiff’s  proceedings 
were  stayed,  and,  as  held  by  Lord  Tentenden  in  Hughes  v. 
Walden,  5 B.  & C.  770,  and  which  is  the  leading  case,  the 
defendant  had,  as  a reasonable  time,  the  whole  of  the  day  on 
which  the  rule  was  disposed  of  to  take  his  next  proceeding. 
In  Mengens  v.  Perry,  1.5  M.  k W.  537,  which  was  a case  of 
a summons  for  particulars  of  plaintiff’s  demand,  the  deci- 
sion in  the  case  of  Hughes  v.  Walden,  was  followed  as  the 
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rule  and  practice,  and  both  of  these  cases  were  adhered  to  in 
Evans  v.  Senior , 4 Ex.  818.  Here  the  judgment  was  signed 
on  the  day  the  applications  were  disposed  of,  and  upon  the 
strength  of  these  authorities  I must  hold  that  the  judgment 
was  signed  too  soon. 

It  was  pressed  very  strongly  by  Mr.  English,  and  support- 
el  by  the  affidavit  of  the  plaintiff’s  attorney,  that  the  applica- 
tion for  security  for  costs  was  not  a bona  Jicle  one,  but  an  abuse 
of  the  right  to  make  such  an  application,  and  to  throw  the 
plaintiff  over  the  assize,  and  that  in  such  a case  the  summons 
would  not  operate  as  a stay,  as  said  in  Chitty’s  Arch.  1595, 
9th  ed.  I have  noi  before  me  either  the  grounds  upon  which 
that  summons  was  obtained,  or  how  disposed  of.  If  the 
plaintiff  desires  it,  I shall,  as  in  the  case  of  Bebb  v.  Wales,  5 
Dowl.  458,  refer  it  to  the  Master  to  report  whether  or  no  the 
summons  was  taken  out  bona  tide,  and  if  not,  the  summons 
will  be  made  absolute  upon  payment  of  costs.  If  the  plain- 
tiff ’s  counsel  does  not  take  that  course  the  summons  will  be 
absolute,  but  without  costs. 


Kerr  v.  Grand  Trank  Railway  Co. 

Putting  off  trial — Absence  of  witness. 

On  an  application  to  put  off  a trial  on  the  ground  of  the  absence  of  a 
witness,  it  is  not  sufficient  to  shew  that  the  witness  is  material,  and 
may  and  probably  will  give  important  evidence,  or  to  swear  that  his 
evidence  will  be  material  and  necessary,  without  shewing  that  it 
will  assist  the  case  of  the  person  making  the  application. 

[Chambers.  October  16,  1868.] 

In  this  case  the  plaintiff  sought  to  recover  damages  from 
the  defendants  for  an  injury  received  by  her  when  a passenger 
in  the  cars  of  the  defendants  going  from  Toronto  to  Brock- 
ville.  The  precise  date  of  the  injury  was  not  stated — about 
the  14th  of  February,  or  at  some  other  date  not  later  than 
the  24th  of  February,  1868. 

As  far  as  appeared  from  any  of  the  affidavits  filed,  the 
first  intimation  the  defendants  had  of  this  claim  upon  them 
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was  in  a note  written  by  Mr.  W.  H.  C.  Kerr,  as  attorney  for 
the  plaintiff,  and  dated  Brantford,  8th  July,  1866,  to  the  de- 
fendants’ solicitor  at  Belleville,  stating  that  the  plaintiff  was 
severely  injured  while  travelling  on  the  Grand  Trunk  between 
Toronto  and  Brockville,  demanding  compensation  on  her  be- 
half, and  adding  that  the  writer  would  furnish  a detailed 
statement  of  the  accident  and  its  consequences  “ if  you  desire 
it  with  a view  to  an  amicable  adjustment .” 

Mr.  Bell  the  defendants’  solicitor,  did  not  answer  this 
letter,  and  on  the  17th  August,  1868,  a writ  of  summons  was 
issued. 

The  declaration  was  filed  on  the  third  September,  the  venue 
being  laid  at  Brockville.  On  the  11th  September,  the  de- 
fendants pleaded  not  guilty,  and  issue  was  joined  the  same 
day. 

On  the  18th  September,  the  plaintiff’s  attorney  was  served 
with  notice  that  the  defendant  demanded  particulars  of  the 
injuries  of  which  the  plaintiff  complained,  and  wished  to  have 
her  visited  and  examined  by  a “ respectable  medical  practi- 
tioner,” and  to  know  who  were  her  medical  attendants,  and 
who  treated  her  for  her  injuries. 

On  the  22nd  September,  a summons  was  taken  out  to  put 
off  the  trial  or  change  the  venue  from  Brockville,  and  for  an 
order  on  the  plaintiff  to  give  particulars  in  writing  of  the 
time  and  place  of  the  injury  complained  of.  The  defendants 
had  on  the  previous  day  obtained  a summons  to  shew  cause 
why  the  plaintiff  should  not  answer  interrogatories  annexed 
thereto  on  oath,  and  proceedings  in  the  meantime  were 
stayed. 

On  the  24th  September,  an  order  was  made,  on  reading 
both  these  summonses,  and  upon  the  consent  of  both  parties, 
that  the  summons  of  the  21st,  should  be  discharged  without 
costs,  and  that  the  venue  should  be  changed  to  the  County  of 
Frontenac  on  payment  of  the  extra  expense  to  the  plaintiff 
occasioned  by  the  change,  which  was  fixed  at  $20  and  the 
declaration  was  ordered  to  be  amended  accordingly. 

On  the  1 2th  October,  the  plaintiff  was  served  with  notice 
that  an  application  would  be  made  to  put  off  the  trial  to  the 
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Spring  Assizes,  on  the  ground  of  the  absence  of  necessary 
and  material  witnesses,  and  a summons  for  the  purpose  was 
accordingly  taken  out  by  the  defendants,  grounded  on  affi- 
davits which  alleged  : — 

1st.  That  their  officer  and  agent  Ezra  Stevens,  as  well  as 
their  Solicitor,  had  good  reason  to  believe,  and  did  believe, 
that  one  J.  F.  Danter,  was  a material  and  necessary  witness  : 
that  he  was  at  the  time  of  the  alleged  accident,  a passenger 
in  the  same  train  with  the  plaintiff  : that  he  was  and  is  a 
medical  practitioner,  that  he  saw  and  conversed  with  plaintiff 
on  the  train,  and  treated  her  after  the  alleged  accident  : that 
his  residence  at  that  time  was  in  Richmond,  in  the  Province 
of  Quebec,  but  that  he  has  since  gone  to  the  State  of  Michi- 
gan : that  since  learning  that  there  was  such  a witness,  and 
where  he  had  resided  and  where  he  had  gone  to,  there  had 
not  been  time  to  trace  him  out,  but  that  the  defendants  would 
either  procure  his  attendance  or  get  his  evidence  on  commis- 
sion by  the  Spring  Assizes. 

2nd.  They  say  that  until  the  letter  of  the  8th  J uly  last 
was  received,  the  defendants  had  no  notice  whatever  that 
any  accident  had  happened  to  the  plaintiff ; that  they  had 
no  notice  of  any  such  accident  at  all,  at  or  about  the  period 
charged.  Stevens  swore  that  Mr.  George  Kerr,  who  acted 
as  agent  in  Toronto  for  the  plaintiff  and  for  her  attorney,  told 
him  that  he  had  instructed  the  plaintiff  to  refuse  to  see  any 
one  on  behalf  of  the  defendants,  and  refused  to  state  where 
plaintiff  resided  : that  he  examined  all  the  records  of  acci- 
dents (in  the  company’s  possession)  on  the  line  between 
Toronto  and  Montreal,  and  found  that  no  accident  had 
happened  to  any  passenger  train  on  or  about  the  24th 
February  last,  or  for  a considerable  time  before  or  after, 
nor  could  he  discover  anything  relating  to  an  injury  to  the 
plaintiff  : that  a “few  days  ago”  (the  affidavits  being  sworn 
on  the  1 2th  October)  he  found  a trace  of  the  plaintiff  having 
been  on  the  cars  between  Brockville  and  Toronto,  on  her 
way  to  Brockville  ; and,  as  he  believes  on  the  occasion  of 
which  she  complains  ; and  he  also  ascertained  that  Danter 
was  there. 
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Draper,  C.  J. — It  appears  from  Mr.  George  Kerr’s  affida- 
vit (sworn  13th  October),  and  it  was  also  stated  before  me, 
that  after  issue  joined,  as  I understand,  there  were  negotia- 
tions (without  prejudice),  for  a settlement,  owing  to  which 
the  summons  to  administer  interrogatories  was  discharged  by 
consent,  as  well  as  the  venue  changed  to  Kingston.  No  set- 
tlement was  effected.  I cannot  learn  accurately  from  the 
papers  how  long  a delay  this  caused,  but  I think  up  to  the 
8th  of  October. 

The  declaration  claims  $10,000  damages,  and  a claim  of 
,£1,000  is  intimated  in  other  papers  before  me. 

No  explanation  is  offered  why  the  plaintiff  made  no  claim 
from  the  24th  of  February  to  the  8th  of  July.  Mr.  George 
Kerr  was  under  a mistake  in  suggesting  that  the  accident 
happened  about  the  14th,  as  a letter  of  his  states  it  did,  for 
the  plaintiff’s  affidavit,  filed  to-day,  (15th  October),  mentions 
the  24th. 

This  delay  has  apparently  been  injurious  to  the  defendants, 
according  to  the  affidavit  on  their  behalf,  by  keeping  them 
from  immediate  inquiry  into  particulars  while  the  occasion 
was  fresh,  and  giving  them  a better  chance  of  knowing  what 
other  persons  were  on  the  train.  I do  not  find  that  the 
presence  of  the  plaintiff’s  sister  was  mentioned  till  the 
plaintiff’s  affidavit  was  filed.  It  is  true  that  the  defendants’ 
servants  ought  to  have  communicated  to  their  superiors 
-every  accident  to  trains  or  passengers,  and  the  plaintiff  is 
not  to  be  affected  by  their  neglect.  But  on  the  other  hand 
the  defendants  only  ask  for  delay,  and  would  have  to  pay  all 
the  costs  that  delay  would  occasion.  The  delay  would  not, 
for  anything  that  appears,  be  injurious  to  the  plaintiff’s 
interests,  while  the  refusal  to  give  the  defendants  time  to 
obtain  testimony,  might  very  seriously  prejudice  them.  I 
cannot  say  they  have  been  guilty  of  laches  since  the  action 
was  brought. 

In  Chitty’s  Forms  (edn.  of  1856,)  the  form  of  affidavit  to 
put  off  a trial  for  the  absence  of  a material  witness,  assumes 
that  the  defendant  will  be  the  deponent.  In  this  case  the 
defendant  is  a body  corporate.  Then,  in  the  form,  the  de- 
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fendant  is  only  supposed  to  swear  that  the  witness  is  mate- 
rial and  necessary,  as  he  is  advised  and  believes,  and  that 
lie  cannot  safely  proceed  to  the  trial  without  his  testimony. 
In  the  present  case  the  defendants  appear  to  have  learnt 
quite  recently  that  there  was  such  a witness,  and  though  the 
affidavit  of  his  necessity  and  materiality  are  not  founded  on 
any  positive  knowledge  of  what  he  will  prove,  yet,  if  it  be 
true  that  he  is  a medical  man,  was  in  the  same  train  with  the 
plaintiff  when  the  occurrence  took  place,  and  saw  and  conver- 
sed with  her  after  it,  there  is  strong  ground  for  believing  that 
Ms  testimony  will  be  material  ; but  that  it  will  assist  defen- 
dant may  or  may  not  be ; there  is  nothing  to  shew  that  it  will 
siot  help  the  plaintiff’s  case. 

The  plaintiff*  certainly  was  under  no  obligation  to  bring  her 
action  sooner  than  she  did,  nor  yet  to  make  any  disclosure  to 
the  defendants,  other  than  those  to  which  the  defendants 
have  a legal  right,  and  take  the  legal  methods  to  obtain  ; and 
though  I think  that  an  earlier  knowledge  of  certain  facts 
would  have  been  of  material  advantage  to  the  defendants,  yet 
the  absence' of  that  knowledge,  assuming  that  there  was  a 
railway  accident,  as  the  plaintiff  asserts  and  must  prove,  was 
more  through  the  neglect  of  the  defendants’  officers  than  from 
any  omission  on  the  plaintiff’s  part,  who  owed  no  duty  to 
communicate  the  facts  to  the  defendants. 

It  appears  to  me  the  defendants  as  yet  know  nothing  as  to 
the  evidence  of  Danter,  and  depend  upon  heresay  only  for 
the  expectation  or  belief  that  he  can  give  any  evidence,  and 
therefore  I cannot  assume  that  he  is  material  or  necessary, 
rather  the  contrary. 

In  this  view  I shall  discharge  the  summons.  The  defen- 
dants may  obtain  better  grounds  before  the  case  is  called  on 
for  trial,  on  which  to  make  another  application.  I decide 
against  them  with  reluctance,  for  there  are  some  indications 
that  the  plaintiff*  ’s  case  is  carried  on  in  a spirit  of  which  I 
cannot  approve.  If  a new  application  is  made  the  affidavits 
should  be  entirely  new. 

I think  the  costs  of  this  application  should  be  costs  to  the 
^successful  party  in  the  cause. 
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Purdy  v.  Rowlands. 

Irregularity — Style  of  cause — Declaration. 

Writ  of  summons  in  Common  Pleas — T.  H.  B.  Purdy  v.  Rowlands.. 

Declaration  by  mistake  in  Queen’s  Bench — J.  T.  H.  Purdy  v.  Row- 
lands. Motion  to  set  aside  declaration  for  irregularity  is  properly 

made  on  affidavits  entitled  as  in  latter  cause. 

[Chambers,  October  16,  1868.] 

A writ  of  summons  was  issued  in  the  Court  of  Commons 
Pleas,  from  the  office  of  a Deputy  Clerk  of  the  Crown,  at  the 
suit  of  T.  H.  B.  Purdy,  to  which  the  defendant  appeared. 
The  declaration  filed  and  served  was  by  mistake  entitled  in 
the  Queen’s  Bench,  and  at  the  suit  of  J ohn  T.  H.  Purdy  ; rfe 
also  mis-recited  the  date  of  the  issue  of  the  writ.  The  defen- 
dant obtained  a summons,  entitled  in  the  same  manner  as  the 
declaration,  calling  on  the  plaintiff  to  shew  cause  why  the  de- 
claration filed,  the  copy  and  service  thereof,  or  some  or  one  of 
them,  should  not  be  set  aside  for  irregularity,  with  costs,  on 
the  grounds  : — 

1.  That  no  writ  of  summons  was  ever  issued,  or  if  issued* 
served  in  this  action  to  ground  the  said  declaration. 

2.  That  this  action  was  not  commenced  by  writ  of  summons 
as  required  by  the  Statute  on  that  behalf,  the  first  proceed- 
ing of  any  kind  taken  herein  being  the  filing  of  the  said  de- 
claration. 

And  why,  in  the  meantime,  all  further  proceedings  should 
not  be  stayed. 

O’Brien,  shewed  cause,  and  objected  that  the  motion  v«s 
made,  and  that  the  affidavits  filed  in  support  of  it  were  entit- 
led in  the  wrong  cause,  there  being,  according  to  the  defen- 
dant’s own  shewing,  no  such  suit  in  the  Court  as  that  entitled 
in  the  Queen’s  Bench  ; and  that  if  the  declaration  was  any- 
thing, it  was  an  irregular  declaration  in  the  suit  in  which 
defendant  appeared,  viz.  : in  the  Common  Pleas. 

Osier,  contra,  referred  to  Boss  et  al  v.  Cool  el  al .,  9 CL 
P.  94. 

Draper,  C.  J.,  held  that  the  motion  was  properly  made* 
and  made  the  summons  absolute. 

Order  accordingly- 
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Grey  v.  Bolton. 

Irregularity — Writ  of  summons — Mistake  in  Court. 

Defendant  was  served  with  a writ  of  summons,  in  every  respect  a copy 
of  a writ  from  the  Queen’s  Bench,  except  that  it  was  tested  in  the 
name  of  the  Chief  Justice  of  the  Common  Pleas  ; judgment  on  default 
of  appearance  was  signed  in  the  Common  Pleas,  in  which  Court  the 
writ  had  been  issued  : 

Held , that  the  judgment  must  be  set  asside  with  costs. 

[Chambers,  1868.] 

This  was  an  action  on  an  award  : writ  of  summons,  speci- 
ally endorsed,  was  issued  out  of  the  Court  of  Common  Pleas  : 
final  judgment  entered  for  want  of  an  appearance,  and  exe- 
cution issued.  An  application  was  then  made  to  set  aside 
the  copy  and  service  of  the  writ  of  summons,  final  judgment 
and  execution. 

It  appeared  from  the  affidavits  put  in  by  the  defendant, 
that  he  had  been  served  with  a copy  of  a writ  of  summons,  in 
every  respect  a copy  of  summons  in  the  Court  of  Queen’s 
Bench,  except  that  it  was  tested  in  the  name  of  the  Chief 
Justice  of  the  Court  of  Common  Pleas,  and  also  that,  follow- 
ing the  directions  of  the  copy  served  on  him,  he  had  entered 
an  appearance  in  due  course  in  the  Queen’s  Bench.  The 
plaintiff  following  his  writ  in  the  Common  Pleas,  had  searched 
there,  and,  finding  no  appearance,  had  signed  judgment  for 
want  of  appearance. 

Hellimelf  for  the  defendant,  contended  that  the  appearance 
was  regularly  entered  in  the  Queen’s  Bench,  according  to  the 
exigency  of  the  copy  of  writ  served  on  the  defendant  : that 
the  presumption,  (if  any)  was  that  the  teste  was  wrong,  and 
the  body  of  the  summons  coriect,  at  any  rate  that  the 
mistake  had_  commenced  with  the  plaintiff,  in  serving  an 
incorrect  copy,  and  that  therefore  the  judgment  should  not 
stand. 

McLennan , contra,  argued,  the  copy  of  the  writ  being 
tested  in  the  name  of  the  Chief  Justice  of  the  Common  Pleas, 
that  that  ought  to  conclude  the  defendant,  and  cited  Robson 
v.  McGowan , 2 Prac.  Rep.  323. 
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Richards,  C.  J.— I do  not  think  that  the  case  cited  by 
Mr.  .McLennan  is  any  authority  in  this  case.  It  is  a different 
thing  serving  a blank  summons  on  a defendant,  and  one  with 
the  name  of  the  Court  filled  in,  in  which  he  is  directed  to  ap- 
pear. The  whole  mischief  has  arisen  from  the  plaintiff’s  care- 
lessness, and  I must  make  the  order  in  the  terms  asked,  and 
set  aside  the  copy  and  service  of  the  writ,  the  judgment  and 
the  execution,  with  costs. 

Order  accordingly. 


Anonymous. 


' Ejectment — Change  of  venue — Defendant  a County  Judge — Overholding 
Tenants  Act. 

Held , That  the  fact  of  a defendant  being  a County  Judge,  where  the 
plaintiff  might  otherwise  have  proceeded  under  the  Overbolding 
Tenant’s  Act  of  1868,  and  thereby  have  obtained  a more  summary 
remedy,  is  a sufficient  reason  to  change  the  place  of  trial  in  an  action 
of  ejectment. 

Quaere,  whether  the  circumstance  of  defendant  being  a County  Judge 
is  not,  in  itself  sufficient  to  give  plaintiff  the  right  to  have  the  place 
of  trial  changed  on  grounds  of  public  policy. 

[Chambers,  October  18th,  1868.] 

This  was  an  action  of  ejectment,  the  defendant  being  the 
County  Judge  of  the  county  in  which  the  lands  in  dispute 
were  situated,  and  in  which  the  action  was  brought. 


Osier , for  the  plaintiff,  obtained  a summons  calling  on  the 
defendant  to  shew  cause  why  the  trial  should  not  take  place 
in  the  County  of  Waterloo,  instead  of  in  the  county  where 
the  venue  was  laid.  The  main  ground  relied  on  was,  that 
manifest  justice  and  convenience  required  the  change,  inas- 
much as  the  plaintiff  being  too  late  for  the  next  ensuing 
Assizes  for  the  county  in  which  the  action  was  brought,  was 
unable  to  proceed,  as  he  might  otherwise  have  done  under  the 
Overholding  Tenants  Act  of  1868,  owing  to  the  fact  that  the 
defendant  was  the  County  Judge,  before  whom  proceedings 
under  that  Act  must  necessarily  be  taken,  and  that  his 
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remedy  for  recovery  of  possession  was  in  consequence  confined 
to  tlie  action  of  ejectment,  and  that  he  would  incur  great  • de- 
lay and  loss  if  compelled  to  await  the  next  Assizes. 

The  23rd  section  of  the  Ejectment  Act,  enables  a Judge  to 
order  trial  to  be  had  in  any  county,  not  necessarily,  as  in 
England,  the  next  adjoining  county. 

O’Brien  shewed  cause. 

1.  The  plaintiff*  is  not,  in  general,  allowed  to  change  the 
venue,  especially  to  avoid  the  consequences  of  his  own  act, 
and  here  he  was  late  for  the  next  Assizes  : Burton  v.  Nowlan , 
4 U.  C.  L.  J.  20  ; Crooks  v.  House , 3 O.  S.  308  ; and  none 
of  the  reasons  given  in  Cole  on  Ejectment,  p.  142,  as  entitling 
plaintiff  to  change,  are  sustained  by  affidavit  in  this  case. 

2.  The  application  is  only  to  expedite  the  cause,  the  plain- 
tiff having  lost  the  Assize  by  his  own  irregularity  on  a previ- 
ous occasion,  it  should  therefore  be  refused  : Anderson  v. 
Brown , 2 U.  C.  L.  J.  1ST.  S.  161.  The  application  is  an 
attempt,  in  fact,  to  lay  the  venue  in  Waterloo,  (so  as  to 
enable  the  plaintiff  to  get  to  trial  this  Fall),  instead  of  in  the 
county  where  the  land  lies,  where  he  would  be  too  late. 

3.  If,  as  is  contended  by  the  plaintiff,  this  is  a case  which 
could  be  tried  under  the  Overholding  Tenants  Act,  the  mere 
fact  of  his  being  deprived  by  circumstances  of  one  right  does 
not  necessarily  give  him  another. 

Draper,  C.  J. — The  place  of  trial  must  be  changed  to  the 
County  of  Waterloo.  The  plaintiff,  under  Con.  Stat.  U.  C., 
cap.  27,  sec.  23,  asks  that  the  place  of  trial  may  be  changed 
to  Waterloo,  and  no  sufficient  reason  is  alleged  why  it  should 
not  be  tried  there.  The  mere  fact  that  this  will  expedite  the 
trial  of  the  cause,  possibly  to  the  defendant’s  inconvenience, 
is  not  sufficient  reason  why  it  should  not  be  tried  there. 

The  facts  of  this  case  shew  that  proceedings  could,  if  the 
defendant  were  not  County  Judge,  be  taken  under  the  Over- 
holding Tenants  Act  of  1868.  This  is,  in  my  opinion,  suf- 
ficient reason  for  ordering  the  change  asked  for.  It  is  pos- 
sible that  the  mere  fact  of  defendant  being  the  County 
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Judge  of  the  county  in  which  the  trial  would  otherwise  take 
place,  might  be  sufficient  to  warrant  a change  of  venue,  on 
grounds  of  public  policy.  That  which  the  defendant  desires 
to  set  up  as  a defence  to  this  action,  can  as  well  be  tried  at 
Waterloo,  as  in  the  county  wherin  the  writ  was  issued. 

The  order  must  go  ; but,  as  the  point  is  new,  there  will  be 
no  costs. 

Order  accordingly. 


Neill  v.  McLaughlin  et  al. 

Action  on  administration  bond — Breaches — Slaying  proceedings. 

In  an  action  on  an  administration  bond,  the  want  of  a decree  is  a good 
plea  to  a breach  for  not  distributing  ; but  it  is  no  ground  for  staying 
proceedings,  nor  is  the  want  of  a citation  for  an  account,  nor  the 
omission  to  shew  the  receipt  and  misappropriation  of  funds. 

On  such  breach  full  damages  may  be  received. 

Dictum  in  Earl  oj  Elgin  v.  Cross,  10  U.  C.  R.  258,  doubted  and  dis- 
tinguished. 

[Chambers,  October,  19,  1868.] 

This  was  an  action  by  the  assignee  of  an  administration 
bond,  on  which  the  plaintiff  declared,  assigning  for  breaches, 
1st,  that  the  administrator,  for  whom  defendants  were  sure- 
ties, did  not  well  and  truly  administer  ; 2nd,  that  he  did  not 
make  or  cause  to  be  made  a just  and  true  account  of  his  ad- 
ministration • 3rd,  that  he  did  not  deliver  and  pay  over  to  the 
person  or  persons  entitled  the  rest,  residue  and  remainder  of 
the  goods,  chattels  and  credits  which  remained,  and  that  a 
large  sum  of  money  remained  in  his  hands  unpaid  and  unac- 
counted for. 

Boswell , for  the  defendants,  moved  to  stay  proceedings,  on 
an  affidavit  that  no  decree  of  distributions  had  been  obtained 
against  the  administrator,  and  that  no  citation  had  been  is- 
sued out  of  the  Surrogate  Court,  calling  on  the  administrator 
to  file  an  inventory  or  to  administer. 

He  cited  Earl  of  Elgin  v.  Cross , 10  U.  C.  R.  97,  256,  and 
cases  there  referred  to,  and  Archbishop  of  Canterbury  v.  Tap- 
pen,  8 B.  & C.  151. 
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Draper,  C.  J. — The  case  of  Archbishop  of  Canterbury  v. 
Wills , 1 Salk.  315,  shews  that  no  citation  is  necessary  to  com- 
pel the  delivery  of  an  account.  Still  less  can  it  be  necessary, 
in  order  to  make  it  the  duty  of  the  administrator  to  adminis- 
ter, i.  e.,  to  collect  assets  and  pay  debts.  The  condition  of  the 
Bond  is  sufficient,  and  the  duty  attaches  immediately  on  tak- 
ing out  administration.  The  want  of  a decree  is  an  answer  to 
the  breach  for  not  distributing,  but  though  it  would  be  a good 
plea  to  that  breach,  a partial  stay  of  proceedings  cannot  be 
granted. 

On  the  breach,  for  not  administering,  full  damages  may  be 
.recovered  : Archbishop  of  Canterbury  v.  Robertson , 1 Cromp. 
<&  M.  690.  Perhaps  the  breach  should  shew  the  receipt  and 
misappropriation  of  funds,  in  order  to  the  recovery  of  full 
damages  : but  if  the  breach  as  it  stands  be  insufficiently  as- 
signed, that  is  rather  ground  of  demurrer  than  of  staying 
proceedings. 

The  dictum  of  Sir  John  B.  Robinson,  in  Earl  of  Elgin  v. 
Cross  10  U.  C.  R.  256,  was  not  necessary  for  the  decision 
of  that  case.  It  is  founded  on  the  case  of  The  Archbishop 
of  Canterbury  v.  House , 1 Cowp,  140,  which  does  not  apply 
to  a breach  similar  to  the  first  breach  in  this  case,  where  it 
may  be  that  the  administrator  has  wasted  the  assets.  I have 
not  succeeded  in  finding  any  case  in  which  the  proceedings 
on  the  particular  breach  have  been  stayed  on  the  grounds  of 
the  want  of  a decree  for  distribution,  or  of  a citation  for  an 
Inventory. 

The  summons  was  moved  with  costs ; it  must  be  discharged 
with  costs. 
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The  Queen  v.  Mullady  and  Donovan. 

Application  for  bail  by  prisoners  committed  for  murder — Delay  of  trials 

On  an  application  by  prisoners  in  custody  on  a charge  of  murder,  under 
a coroner’s  warrant,  to  be  admitted  to  bail,  it  is  proper  to  consider- 
the  probability  of  their  forfeiting  their  bail  if  they  know  themselves? 
to  be  guilty. 

Where  in  such  case  there  is  such  a presumption  of  the  guilt  of  the 
prisoners  as  to  warrant  a grand  jury  in  finding  a true  bill,  they 
should  not  be  admitted  to  bail. 

The  fact  of  one  Assize  having  passed  over  since  the  committal  of  the 
prisoners,  without  an  indictment  having  been  preferred,  is  in  itself 
no  ground  for  admitting  them  to  bail. 

The  application  is  one  to  discretion,  and  not  of  right,  the  prisoners  nob 
having  brought  themselves  within  31  Car.  II.  cap.  2,  see.  7,  by  ap- 
plying on  the  first  day  of  the  assize  to  brought  to  trial.- 

[Chambers,  November  18,  1868.1 

This  was  an  application  to  admit  the  prisoners  to  bail- 
It  was  grounded  upon  two  principal  allegations  : 1st,  that 
the  prisoners  were  committed  to  the  common  gaol  of  the 
county  of  Huron  on  a charge  of  murder,  before  the  last- 
assizes  for  that  county,  at  which  Court  no  indictment  was: 
preferred  against  them  ; and,  2nd,  that  upon  the  depositions: 
which  were  taken  at  the  coroner’s  inquest,  the  case  against; 
the  prisoners  was  one  of  circumstantial  evidence  only,  arid 
amounted  to  no  more  than  a case  of  suspicion,  which,  how- 
ever strong,  would  not  justify  the  detension  of  the  prisoners 
in  gaol. 

The  prisoners  were  committed  in  J une  last  upon  a coroner's 
warrant  founded  on  an  inquest,  by  which  it  was  declared  that 
they  were  guilty  of  wilful  murder. 

Givynne,  Q.  C.,  for  the  Crown,  shewed  cause.  The 
prisoners  are  not  entitled  to  bail  as  of  right,  unless  they 
bring  themselves  (which  they  do  not)  within  31  Car.  II.  cap- 
2,  sec.  7 ; Anon.  1 Yent.  346  ; Lord  Aylesbury’s  Case , 1 
Salk.  103  ; Barronet’s  Case , IE.  & B.  1,  Dearsly  C.  C- 
51  ; Barthelemy’ s Case , 1 E.  &.  B.  8 ; Dearsly  C.  C.  62- 
Nor  are  they  entitled  as  a matter  of  discretion  ; 1st,, 

because  in  each  case  they  must  bring  the  depositions  before 
the  Court,  which  they  have  not  done,  and  must  establish  by 
the  depositions  that  there  was  nothing  to  justify  the  verdict 
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of  the  coroner’s  jury  : The  King  v.  Mills , 4 N.  & M.  6 ; 1 Ch. 
Crim.  Law,  98  ; 2nd,  because  the  Crown  now  brings  those 
depositions,  which  establish  sufficient  to  justify  the  conclusion 
of  that  jury  ; 3rd,  because  a sufficient  explanation  is  given 
on  affidavit  on  the  part  of  the  Crown  to  shew  why  ‘ the  case 
was  not  proceeded  with  at  the  late  Court,  viz.  : that  a . due 
regard  to  the  ends  of  justice  demanded  that  the  case  should 
be  postponed  to  the  next  Court,  for  the  purpose  of  obtaining 
evidence  to  supply  certain  missing  links  in  the  chain  of  cir- 
cumstantial evidence. 

The  Judge  cannot  try  the  case.  If  there  be  sufficient  to 
justify  the  charge  being  made  so  as  to  put  them  on  their  trial,, 
that  is  a sufficient  reason  why  bail  should  be  refused.  The 
lapse  of  an  Assize  can  make  no  difference,  except  in  so  far  as 
it  may  enable  the  prisoner  to  take  such  steps  as,  under  31 
Car.  II,  would  entitle  them  of  right  to  bail. 

McMichael , contra.  1.  We  do  not  ask  bail  as  a matter  of 
right,  but  appeal  to  the  discretion  of  the  Court  : Reg.  v.  Mc- 
Cormack, 17  Ir.  C.  L.  Rep.  411.  2.  The  Crown  have  allowed 

an  Assize  to  pass  since  the  prosecution,  and  this  entitles  us  to 
ask  for  bail  : Fitzpatrick’s  Case,  1 Salk.  103  ; Lord  Ayles- 
bury’s Case,  lb.  ; Lord  Mohun’s  Case,  lb.  ; Rex  v.  Wyndhamr 
3 Yin.  Ab.  515).  3.  It  does  not  appear  from  the  depositions 

that  it  was  a clear  case  of  murder,  and  therefore  a Judge  has 
discretion  to  bail  ; Per  O’Brien,  J.,  in  Reg.  v.  McCarthie , 1 1 
Ir.  C.  L.  Rep.  210,  226. 

Draper,  C.  J. — The  prisoners  did  not  pray,  on  the  first  day 
of  the  Assizes,  under  the  Habeas  Corpus  Act,  to  be  brought 
to  trial,  and  the  Crown  was  not  therefore  bound  to  indict 
them  at  that  Court,  and  therefore  they  cannot  claim  to  be 
discharged  as  of  right.  The  present  application  is  therefore 
one  of  discretion  ; and  the  fact  that  one  Assize  has  passed 
over  without  the  prisoners  being  proceeded  against,  can  have 
no  other  influence  than  to  induce  a somewhat  closer  examina- 
tion of  the  evidence  on  which  they  were  committed. 

The  offence  charged  involves  the  lives  of  the  prisoners ; and 
it  is  not  too  much  to  say,  that  if  they  are  self-convicted 
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of  guilt,  and  have.no  hope  but  that  the  prosecutor  may  not 
be  able  to  produce  sufficient  evidence  to  satisfy  a jury,  or  that 
some  fortuitous  circumstance  may  save  them,  they  will  rather 
forfeit  their  bond  than  their  lives.  There  is  a peculiar  atro- 
city attaching  to  one  of  the  prisoners  if  he  be  guilty,  which 
must  extinguish  any  hope  that  capital  punishment  will  not 
follow  conviction.  This  consideration  must  have  its  proper 
weight  in  disposing  of  the  present  application. 

The  inquiry  that  is  of  principal  importance,  then,  is,  as  to 
the  sufficiency  of  the  evidence  to  establish  a case  to  go  to  the 
jury.  I certainly  am  not  called  upon  to  express  any  opinion 
as  to  whether  the  evidence  is  such  that,  if  believed,  it  ought 
to  induce  the  jury  to  convict.  It  is  going  quite  far  enough 
to  inquire  if  there  be  evidence  which  would  sustain  a convic- 
tion ; and  I am  compelled  to  say  that  after  goingthrough  the 
depositions,  I think  they  contain  a strong  prima  facie  case, 
though  one  which,  if  there  be  additional  evidence,  I think 
ought  not  to  have  been  tried  without  it,  or  until  proper  efforts 
to  procure  it  have  been  made  and  have  failed. 

I abstain  advisedly  from  going  into  a particular  considera- 
tion of  the  facts  which  I think  bear  against  the  prisoners.  I 
will  go  no  further  than  to  say  that,  as  they  stand,  they  afford 
a presumption  of  guilt,  at  least  so  strong  that  a grand  jury 
would,  in  my  opinion,  find  a true  bill  against  the  accused.  Of 
the  fact  of  murder  having  been  committed,  there  can,  I ap- 
prehend, be  no  doubt  ; and  I go  no  farther  than  to  say  that 
there  is  in  my  judgment  sufficient  evidence  to  put  them  on 
their  trial. 

So  far  as  regards  the  charge,  and  the  evidence  supporting 
it,  I think  the  application  should  be  refused.  I have  already 
observed  on  the  probable  result,  if  the  prisoners,  knowing 
themselves  to  be  guilty,  should  be  admitted  to  bail. 


Bail  refused. 
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In  the  matter  of  Anson  Jones,  an  Insolvent. 

Insolvency — Necessity  for  formal  order  for  purpose  oj  appeal — Schedule 
of  assets — Procuring  goods  to  be  taken  in  execution — Gambling — 
Irciud. 

An  insolvent  had  been  refused  an  absolute  discharge  by  a County 
Judge,  from  whose  decision  he  appealed.  When  the  application 
was  refused,  the  Judge  gave  his  reasons  in  writing  and  concluded 
by  saying,  ‘ ‘I  must  refuse  his  discharge  absolutely  and  must  deny 
the  prayer,”  &c. 

Held , that  this  was  an  order  which  could  be  appealed  from,  no  formal 
order  having  been  drawn  up  and  signed. 

An  insolvent  had  the  possibility  of  an  interest  under  a will  (the  con- 
struction of  which  was  incidentally  considered  for  the  purpose  of  the 
appeal)  which  however  was  omitted  from  his  schedule  of  assets,  as 
being  of  no  value. 

Held,  that  this  omission’  was  not  an  act  of  fraud. 

The  mere  fact  of  a person  in  insolvent  circumstances  not  defending  one 
action  and  delaying  another  is  not  illegal  by  the  common  law,  but 
under  the  Insolvent  Act  it  is  fraud  for  an  insolvent  to  cause  his 
goods  to  be  taken  in  execution  to  the  prejudice  of  his  general  cred- 
itors, even  though  the  preferred  claim  be  a just  one.  It  was  not  de- 
cided whether  this  would  avoid  the  judgement  ; but  if  not,  it  was 
nevertheless  an  act  of  fraud  for  which  some  punishment  should  be 
awarded,  though  not  necessarily  to  the  extent  of  a perpetual  refusal 
of  the  insolvent’s  discharge. 

Gambling  by  a person  who  subsequently  claims  the  benefit  of  the  In- 
solvent Act,  is  not  fraud  within  the  meaning  of  the  Insolvent  Act, 
1864  ; and  quaere,  whether  gambling  is  fraud  at  all  under  that  Act. 
The  mere  endorsement  of  renewal  notes  by  a person  in  insolvent  cir- 
cumstances is  not  a violation  of  sec.  8 sub-sec.  7 of  the  Act  of  1864. 

[Chambers,  May  29,  September  2,  November  23,  1868.] 

On  the  13th  of  March,  1865,  at  an  adjourned  meeting  of 
the  creditors  of  this  insolvent  a deed  of  assignment  was  made 
by  him  to  Mr.  Roper,  the  assignee  elected,  and  proceedings 
went  on,  until  on  the  15th  of  February,  1868,  the  insolvent 
applied  to  the  Deputy  Judge  of  the  County  Court  of  the  Unit- 
ed Counties  of  Leeds  and  Grenville  for  his  discharge.  This 
was  opposed  by  the  Bank  of  Upper  Canada,  the  Commercial 
Bank,  and  by  the  assignee  ; and  the  J udge,  by  his  order  of 
the  20th  of  April,  refused  it. 

An  appeal  was  allowed  by  Mr.  Justice  Morrison,  by  his 
order  of  the  14th  of  May  last,  from  this  order  of  the  Deputy 
Judge. 

The  petitioner.,  after  stating  his  grounds  of  appeal,  prayed  for 
the  revision  and  reversal  of  the  order  and  decision  of  the  Dep- 
uty Judge,  and  that  a discharge  might  be  granted  to  him  in 
.accordance  with  the  provisions  of  the  Act. 
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The  argument  in  Chambers  on  the  appeal  took  place  on  thev 
29th  and  30th  of  May. 

Crombie , for  the  appellant,  urged  that  the  insolvent  was 
entitled  to  his  discharge,  and  referred  to  the  Insolvent  Act 
of  1864  ; 26  Victoria,  ch.  39,  Private  Act  ; Holt  v.  Gray,' 
13  Grant,  568  ; In  re  Mew , 6 L.  T.  N.  S.  732’ ; Re  Hayward, 
6 L.  T.  1ST.  S.  127  ; Stevenson  v.  Nichols,  13  Grant,  492  ; 
Reaves  v.  Garner , 12  Alabama  Rep.  661  ; Re  White,  9 L.  T. 
N.  S.  702  ; Re  Parr,  17  C.  P.  121  ; Re  Smith,  3 U.  C.  L.  J. 
N.  S.  153. 

A.  N Richards , Q.  C.,  for  the  opposing  creditors,  took  the 
preliminary  objection  that  the  Judge  had  made  no  order  to 
be  appealed  from  ; he  had  given  only  a written  judgment,  in 
which  his  reasons  for  the  refusal  of  the  application  before 
him  were  stated  : Re  Sharpe,  2 Chan.  Cham.  Rep.  67. 

As  to  the  right  of  the  insolvent  to  a discharge,  he  cited  : 
Re  Mee,  14  L.  T.  N.  -S.  318;  Lewin  on  Trusts,  3rd  ed. 
539-541,  693-710  ; 1 Jarman  on  Wills,.  822:  Hill  on 
Trustees,  67—7 1,  491,  492  ; Sugd.  on  Powers,  8 ed.,  587— 
602  ; Iligden  v.  Williamson , 3 P.  Wms.  132  ; Arch.  Bank. 
Law  (1867),  257-956,  434,  105,  143,  107,  228  ; Davidson 
v.  Chalmers,  12  W.  R.  592  ; Perry  v.  Chalmers,  ibid;  See 
also  33  Beav.  653  ; Lee  v.  Olding , 25  L.  J.  Chan.  580,  S.  C. 
2 Jur.  1ST.  S.  850  ; Hall  v.  Wallace,  7 M.  & W.  353  ; Edwards 
v.  Cooper,  11  Q.  B.  33  ; Crosby  v.  Crouch,  2 Camp.  166,  S.  C. 
11  East  256  ; Alderson  v.  Temple,  4 Burr.  2235  ; Aldred  v. 
Constable,  4 Q.  B.  674  ; Stevenson  v.  Nichols , 13  Grant,  489; 
Re  Lyster,  9 L.  T.  N.  S.  92  ; Re  Owens,  12  Grant,  560  ; Ex 
parte  Staner,  16  Jur.  1124  ; Ex  parts  Dornford,  15  Jur.  278  ; 
Re  Lamb,  4 Prac.  Rep.  1 6 ; Imray  v.  Magnay,  11  M.  & W. 
267  ; Beaumont  v.  Reeve,  8 Q.  B.  483  ; Eastwood  v.  Kenyon , 
11  A.  & E.  438. 

Crombie,  in  reply,  cited  Imp.  Act,  24  & 25  Vic.  ch.  134, 
sec.  159  ; Eden  on  Bankruptcy,  ch.  181  ; Tempest  v.  Lord 
Camoys,  Weekly  Notes  for  21st  Dec.,  1867,  p.  298  ; Bruen 
v.  Hone,  2 Barbour’s  Chan.  N.  Y.  Rep.  566  ; Drake  v.  Beck- 
ham, 11  M.  & W.  315. 
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The  facts  on  which  the  case  turned  sufficiently  appear  in 
the  judgment. 

Adam  Wilson,  J. — The  grounds  of  appeal  stated  are  : 

1.  That  the  insolvent  did  not  commit  fraud  or  fraudulent 
preference,  because  : 

(a)  He  did  not  fraudulently  incur  liabilities  ; 

(b)  He  did  not  fraudulently  retain  or  conceal  the  property 
held  by  his  mother,  or  any  other  property ; 

■(c)  He  had  no  right  or  interest,  either  legal  or  equitable,  in 
the  property  held  by  his  mother ; 

{ d ) If  he  had  such  interest  in  the  last-mentioned  property 
he  assigned  it  to  his  creditors ; 

(e)  The  will  of  the  Hon.  Charles  Jones,  the  deed  from  the 
executors  and  trustees  of  Florida  J ones,  and  the  Statutes 
of  Canada  for  1863,  first  session,  prove  that  the  insol- 
vent had  no  interest  in  the  last-mentioned  property ; 

(f)  There  is  no  evidence  of  fraud  with  respect  to  gambling; 

(g)  He  did  not  act  fraudulently  with  respect  to  the  judg- 
ment and  execution  obtained  against  him  by  Mrs.  Jones, 
or  with  respect  to  the  Bank  of  Montreal  suit,  or  with 
respect  to  any  other  matter  whatsoever,  as  alleged 
against  him. 

( h ) There  was  sufficient  evidence  before  the  Deputy  Judge 
to  prove  the  validity  of  Mrs.  Jone’s  claim,  and  the 
Deputy  Judge  drew  incorrect  inferences  with  respect  to 
a certain  account  book  (No.  1.) 

(i)  There  was  no  fraud,  or  fraudulent  preference,  with 
respect  to  a note  of  $1000. 

2.  That  the  insolvent  was  not  guilty  of  fraudulent  reten- 
tion, or  concealment  of  any  portion  of  his  effects,  as  charged 
against  him  in  said  order  and  decision. 

3.  That  the  insolvent  was  not  guilty  of  evasion,  prevarica- 
tion, or^of  false  swearing,  in  his  examination  before  the 
assignee  or^the  Deputy  J udge. 

4.  That  the  insolvent  kept  sufficient  and  suitable  account 
books,  as  required  by  the  Insolvent  Act  of  1864,  and  duly 
delivered  them  into  the  hands  of  his  Assignee. 
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5.  That  the  facts  and  circumstances  mentioned  in  the  evi- 
dence did  not  justify  the  Deputy  Judge  in  refusing  the  insol- 
vent his  discharge. 

6.  That  more  than  three  years  having  elapsed  since  the  date 
of  the  assignment  by  the  insolvent,  the  Deputy  Judge  should 
have  taken  this  into  account  in  his  refusal  to  discharge,  as  the 
objections  to  the  discharge  were,  on  this  account,  entitled  to 
less  weight. 

7.  That  the  loss  of  money  in  gambling,  as  referred  to  in 
the  J udge’s  order  and  decision,  is  not  a goocl  ground  for  refus- 
ing the  insolvent  his  discharge. 

8.  That  the  Deputy  J udge,  in  refusing  the  discharge, 
should  have  confined  himself  to  the  grounds  mentioned  in 
section  nine,  sub-section  six,  of  the  Act  of  1864. 

9.  That,  generally,  the  Deputy  Judge’s  order  and  decision 
refusing  the  discharge  was  not  warranted  by  the  facts  and 
evidence  in  the  cause. 

The  learned  Deputy  Judge  gave  a very  careful  and  well- 
considered  judgment  in  disposing  of  the  case,,  after  a full 
argument  by  counsel,  representing  the  different  interests, 
which)  or  the  persons  who,  were  concerned  in  the  application. 
As  to  the  preliminary  point,  I find  the  learned  J udge  has 
stated  in  his  judgment  or  order  as  follows  : “I  have  come  to 

the  conclusion,  after  having  heard  the  insolvent  and  his  ob- 
jecting creditors,  to  refuse  the  discharge  of  the  insolvent  ab- 
solutely and,  at  the  end  of  this  document,  after  setting  out 
his  reasons  in  full,  he  says  : “ I cannot  consent  to  grant  the 
insolvent  his  absolute  discharge,  but  must  refuse  his  discharge 
absolutely,  and  must  deny  the  prayer  of  his  petition  above 
mentioned.” 

I do  not.see  why  this  may  not  be  considered  as  an  order. 
It  would  have  been  more  plainly  an  order  if,  instead  of  say- 
ing, I must  deny  the  prayer,  it  had  been  said,  I do  deny  it ; 
but  I do  not  think  this  slight  difference  can  make  the  present 
document  no  order.  It  would  also  have  been  better  if  in- 
stead of  the  present  document  being  used  as  the  order,  the 
ordinary  formal  document  had  been  drawn  up,  which  every 
one  understands  as  an  order. 
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Still,  I know  of  no  positive  reason  why  the  grounds  of  the 
conclusion  to  which  the  Judge  has  come  may  not,  if  he  de>- 
sire  it,  be  embodied  in  the  order  which  he  makes. 

There  is  an  order  I think  sufficient  for  this  purpose  ; and 
rather  than  vacate  the  repeal  I should  have  been  inclined  to 
have  allowed  a more  formal  order  to  have  been  drawn  up,  as 
of  the  date  when  it  should  or  might  have  been  made. 

The  case  referred  to  in  2 Chan.  Cham.  Rep.  67,  does  not 
apply,  because  the  order  produced  there,  being  the  judgment 
or  opinion  of  the  Judge,  was  one  which  stated  that  he  “can- 
not refuse  to  grant  the  certificate  of  discharge,”  while  it  did 
not  appear  he  ever  did  grant  it,  or  in  what  form,  whether 
absolutely  or  conditionally,  or  suspensively,  which  it  was  ne- 
cessary the  Court  above  should  have  been  informed  of. 

In  this  case  the  application  is  absolutely  refused,  and  the 
prayer  of  the  petition  denied  ; nothing  more  then  remained 
to  be  done,  and  no  doubt  remains  of  what  was  done. 

The  objection  must  be  overruled. 

As  to  the  merits  : the  first  question  to  be  considered  is, 
what  estate  or  interest  did  the  insolvent  take,  or  does  he  take, 
under  his  father’s  will  ? The  testator  devised  all  his  real 
estate  (including  his  dwelling-house  and  premises,  after  his 
wife’s  death)  to  trustees  in  fee,  to  pay  debts,  to  provide  a 
fund  for  legacies,  and  to  divide  the  residue  into  six  portions, 
one  portion  to  be  conveyed  by  the  trustees  to  the  testator’s 
son,  Ormond,  in  fee,  four  other  portions  to  be  conveyed  by 
the  trustees  to  the  testator’s  wife  and  her  assigns,  for 
ever,  in  trust  for  her  “ to  convey,  or  devise  in  fee  simple,  to 
my  younger  children,  Frederick,  Charles  Edward,  Henrietta, 
Susan,  or  either  of  them,  at  such  times,  and  in  such 
portions  as  she,  in  her  discretion,  may  deem  right  and 
proper,  or  sell  and  dispose  of  such  portions  thereof  as  shall 
be  required,  for  the  support,  education,  or  advancement  in 
business,  of  any  such  child.”  And  it  was  provided  that  if 
she  died  before  this  was  done,  the  trustees  of  testator  should 
divide  the  property  in  question  “ among  my  four  last 
named  children,  or  such  of  them  as  shall  survive  my 
wife,  share  and  share  alike,”— the  children  of  any  of 
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testator’s  children  who  might  be  dead  taking  the  share  of 
the  parent. 

The  last  of  the  six  shares  was  reserved  for  the  testator’s 
son  Okill,  who  was  to  receive  it  in  certain  events, — “ but  in 
case  my  son  Okill  shall  depart  this  life  before,  said  conveyance 
has  been  made  to  him,  then  such  share  shall,  with  the  whole 
of  my  real  and  personal  estate  then  remaining,  and  not  dis- 
posed of  as  herein  before  provided,  be  equally  divided  among 
all  my  remaining  children,  share  and  share  alike,”  the  child- 
ren of  any  of  testator’s  children  taking  the  share  of  the  de- 
ceased parent.  Okill  died  before  March,  1848,  when  the  four 
shares  were  conveyed  to  the  testator’s  widow,  in  trust  for  her 
children.  The  widow  has  given  to  the  other  three  of  her 
children,  beside  the  insolvent,  as  he  says,  “ all  she  intends  to, 
and  all  or  nearly  all  which  was  allotted  to  them.  I think  it 
would  be  unfair  for  her  to  give  any  of  the  share  allotted 
to  me,  by  Mr.  Morris,  to  any  of  the  others — I do  not  know 
that  she  intends  to  do  so.  I think  if  I requested  her  to  con- 
vey to  me  enough  of  the  lands  so  allotted  by  Mr.  Morris  to  me 
to  pay  my  debts,  she  would  do  so.  * * My  mother  has 

threatened  to  convey  the  property  so  allotted  to  me,  to  other 
children.  My  mother  has  refused  to  convey  to  me  the  lands 
she  still  holds.” 

The  papers  shew  that  the  insolvent  has  received  a very 
large  amount  of  money  or  property  on  account  of  his  share. 
He  said  : “My  mother  would  generally  carry  out  the  sales  I 
made  of  the  real  estate  allotted  to  me  by  Mr.  Morris,  sometimes 
she  would  repudiate  ; my  mother  generally  gave  me  the  pro- 
ceeds, or  gave  me  credit,  by  entering  in  her  books.  I do  not 
consider  I was  entitled  to  these  moneys  and  lands — I think 
morally,  I am  so  entitled,  but  not  by  law.” 

The  insolvent  has  received  it  appears,  his  portion  of 
Okill’s  one-sixth  share  ; but  that  clause  may  throw  light  upon 
the  construction  which  should  be  put  upon  the  above  clause 
relating  to  the  four-sixth  shares  which  were  conveyed  to  the 
widow,  in  trust  for  her  four  children.  The  clause  referring 
to  Okill’s  one-sixth,  declares  that  if  he  died  before  it  was 
conveyed  to  him,  “ then  such  share  shall,  with  the  whole  of 
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my  real  and  personal  estate  then  remaining,  and  not  dis- 
posed of  as  hereinbefore  provided,  be  equally  divided  among 
all  my  surviving  children,  share  and  share  alike.  If  this  be 
a declaration  of  the  testator  that  all  his  children  are  to  par- 
ticipate equally  in  his  estate,  then  the  words  that  his  widow 
is  to  convey  to  the  four  children,  “ at  such  times,  and  in  such 
portions  as  she  in  her  discretion  may  deem  right  and  proper,” 
might  be  construed  as  giving  her  the  power  only  over  the 
times  when  she  should  convey,  and  the  portions  she  should 
■convey  at  such  times , but  making  it  obligatory  upon  her  to 
give  to  each  of  the  four  children  his  or  her  full  one-fourth 
share  at  some  time  or  other,  by  deed  or  will  ; and  if  she  did 
mot,  her  trustees  should  do  so  after  her  death. 

I am  not  free  from  doubt  as  to  the  proper  effect  of  the 
will,  but  my  opinion,  formed  as  far  as  it  is  necessary  for  the 
purposes  of  this  appeal,  is,  that  the  testator  has  entrusted  his 
widow  with  the  four-sixth  shares  to  dispose  of  among  the 
lour  children,  not  only  at  such  times  as  she  pleased,  but  in 
such  portions  also  as  she  in  her  discretion  deemed  right  and 
proper.  I think  she  was  bound  to  give  some  portion  to  each 
£>ne,  and  that  the  words  “ or  either  of  them  ” following  the 
names  of  the  four  children,  do  not  mean  that  the  widow  was 
to  give  a portion  of  the  property  to  such  of  the  four  children 
as  she  pleased,  but  that  she  was  to  give  them  each  a share, 
though  she  was  not  required  to  give  it  to  them  all  at  the  same 
time,  that  is,  she  might  give  it  to  any  one  or  more  of  them, 
or  in  the  words  of  the  will,  ‘ or  either  of  them  ’ at  any  one 
time,  though  the  other,  or  others  of  them,  should  then  get 
nothing. 

While,  therefore,  she  was,  I think,  bound  to  give  to  each 
child  something,  she  was  not  and  is  not  bound  to  give  to  each 
child  any  particular  portion,  but  only  “ in  such  portions  as 
she,  in  her  discretion,  may  deem  right  and  proper.”  The 
clause  which  compelled  the  trustees  to  give  to  each  child 
equally,  in  case  the  widow  did  not  dispose  of  it,  shews  she 
had  certainly  more  discretion  than  they  had. 

It  is  admitted  that  the  insolvent,  as  such,  ceztui  que  tvustr 
lias  received  a very  liberal  portion  of  the  four-sixth  shares,  and 
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that  what  now  remains  of  it  he  considers  morally  belongs  to 
him,  for  the  other  three  children  have  already  received  what 
is  and  has  been  considered  to  be  their  shares. 

I do  notj  however,  think  this  gives  to  him  any  positive- 
right  to  this  fourth  share,  or  to  the  residue  of  it  ; for  I see 
nothing  by  which  the  trustee,  or  the  other  children,  have 
bound  themselves  to  the  insolvent,  to  give  him  the  control  o£ 
the  right  to  the  residue  ; if  they  have,  such  fact  has  not  been 
made  to  appear. 

The  property  is  still  under  the  disposition,  and  at  the  dis- 
cretion of  the  trustee,  and  she  may,  if  she  please,  apportion, 
it  among  the  other  children,  if  she  should  deem  it  right  and 
proper  to  do  so  : Lee  v.  Olding , 2 Jur.  1ST.  S.  850. 

She  has  not  done  this  yet,  and  she  may  not,  and  if  she  da 
not,  either  by  deed  or  decree,  then,  unquestionably,  the  in- 
solvent will  be  entitled  to  the  one-fourth  share  after  her  death* 
which  the  testator  directs  shall,  in  such  event,  be  made  over 
to  him  by  the  trustees  of  his  will  ; if  they  are  not  in  exis- 
tence, or  able  to  act,  the  trust  for  the  insolvent  will  not  on 
that  account  fail. 

Now  the  interest  which  the  insolvent  has  in  the  trustee 
dying  without  conveying  or  dividing  this  property  among  the 
other  children,  is  an  interest  which  will  pass  to  the ' assignee 
in  insolvency,  liable  to  be  defeated  by  the  trustee  disposing 
of  the  property  according  to  the  will  ; any  such  interest- 
should  therefore  have  been  stated  as  an  asset,  though  what  the 
value  of  it  may  be,  I cannot  tell. 

I am  not  of  opinion,  however,  that  the  omitting  of  it  from 
the  Schedule  was  an  act  of  fraud  ; it  is,  in  my  opinion, . the 
interest  the  assignee  or  auditors  contended  it  was  ; andj  the 
insolvent  has  sworn  he  was  advised  to  omit  it  by  his  legal  ad- 
viser, no  doubt  because  he  thought  the  insolvent  had  no  legs  I 
or  attachable  interest. 

The  interest  by  the  writ  has  passed  to  the  assignee,  and 
the  creditors  have  lost  nothing  by  the  omission  of  the  in- 
solvent. 

The  next  question  is  as  to  the  judgment  which  was  recover- 
ed by  the  mother  of  the  insolvent  against  him. 
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If  it  were  a just  debt,  and  he  allowed  judgment  by  default 
to  go  against  him,  there  can  be  no  objection  to  it  unless  the 
act  or  omission  on  his  part,  and  the  act  and  proceeding  on 
her  part,  be  expressly  prohibited,  and  they  are  not  that  I am 
aware  of. 

The  mere  fact  of  not  defending  her  action  and  of  defending 
and  so  delaying  the  action  of  others  is  of  no  consequence  ; it 
may  be  righteous  in  some  cases  to  do  so  ; a preference  is  not 
illegal  by  the  common  law,  it  is  not  objectionable  unless  it  be 
against  the  provisions  of  a Statute. 

The  facts  connected  with  the  bringing  of  this  suit,  and  the 
conduct  of  the  suit  and  execution,  considering  the  nature  of 
the  debt  and  the  parties  who  were  creditor  and  debtor,  were 
well  calculated  to  create  great  impressions  on  the  minds  of 
the  assignee  and  creditors,  and  of  the  learned  Deputy  Judge, 
against  the  existence  of  such  a debt,  and  the  dealing  and 
honesty  of  the  parties.  The  time  when  the  claim  was  put 
forward,  just  when  the  proceedings  in  insolvency  were 
being  commenced,  and  the  mode  in  which  it  was  pushed  for- 
ward, apparently  to  make  the  insolvent  suit  of  no  avail,  could 
not  but  strengthen  the  suspicion  which  the  other  circum- 
stances were  so  calculated  to  raise.  If  the  debt  were  a bona 
fide  one,  then  the  facts  may  fairly  lead  to  the  conclusion  that 
“ with  intent  to  defraud,  defeat  or  delay  his  creditors,  or 
any  of  them,  the  insolvent  had  procured,  his  money,  goods, 
chattels,  lands,  or  property,  to  be  seized,  levied  on,  or  taken 
under  or  by  any  process  or  execution,”  according  to  section 
3,  sub-section  (d)  of  the  Act  of  1864,  and  under  the  8th 
section,  sub-section  3,  it  would  be  an  act  “ done  by  a 
debtor  with  intent,”  &c.  : Hall  v.  Wallace,  7 M.  & W.  353  ; 
and  if  done  by  the  judgment  creditor  with  the  like  intent, 
the  judgment  would  certainly  be  void  ; though  it  may  be 
void,  however  free  the  creditor  may  be,  for  it  is  against  the 
policy  of  the  Act  : lb.  But  whether  the  judgment  be  void 
or  not,  that  does  not  determine  the  question  as  to  the  insol- 
vent’s conduct  : that  is  to  be  considered  with  reference  to  his 
own  acts. 

If,  then,  the  debt  were  a just  one,  the  facts  appear  to  be 
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against  the  insolvent,  for  he  so  acted  as  apparently  to  pre- 
judice his  general  creditors,  and  with  that  intent,  by  pro- 
curing the  seizure.  If  the  debt  were  not  a just  one  the  in- 
solvent’s conduct  has  no  excuse. 

The  degree  of  the  culpability  of  the  insolvent  must  be  dif- 
ferent in  the  two  cases.  If  the  debt  be  a just  one  he  may 
not  be  so  much  to  blame  as  he  certainly  would  be  if  the  debt 
were  not  actually  due,  but  had  been  manufactured  for  the 
purpose  of  protecting  his  property  against  his  creditors,  while 
he  was  compelling  them  to  settle  with  him  by  the  instrumen- 
tality of  the  Statute. 

The  creditors  could  have  litigated  this  question  with  Mrs. 
J ones,  but  they  were  not  compelled  to  do  so.  It  is  an  argu- 
ment, however,  for  the  insolvent  that  more  than  three  years 
have  gone  by,  and  Mrs.  J ones  is  able  to  pay  them  the  costs 
of  a suit  if  they  brought  one  against  her  and  recovered,  and 
all  damages  for  which  she  could  be  made  liable,  and  yet  they 
have  not  done  so. 

It  is  not  so  perfectly  clear  that  the  debt  was  not  due,  as  to 
induce  me  to  place  the  worst  construction  on  the  insol- 
vent’s conduct.  He  may  have  wished  to  deal  liberally  by 
his  mother  from  whom  he  has  so  much  to  gain,  and  upon 
whose  mere  act  he  is  so  dependent  ; but  it  still  remains  a 
charge  against  him,  that,  assuming  the  debt  to  have  been 
really  due,  he  took  such  means  to  give  effect  to  it  as  to 
bring  himself,  by  a not  unreasonable  interpretation  of  his 
conduct,  within  the  prohibitory  enactments  of  the  insolvent 
law. 

The  note  for  $1,000,  given  by  Harvey,  does  not  raise  a 
distinct  question  from  the  debt  of  Mrs.  Jones,  for  that  was  a 
part  of  the  insolvent  estate  given  to  the  insolvent  for  specific 
purposes,  and  the  complaint  against  him  is  that,  instead  of 
applying  it  to  those  purposes,  he  caused  it  to  be  seized  in 
execution  for  his  mother’s  debt,  and  that  she,  and  not  his 
creditors  have  thus  got  the  benefit  of  it. 

The  gambling  which  took  place  before  1864,  and  by  which 
the  sum  of  between  $1,000  and  $2,000,  was  lost  by  the  in- 
solvent cannot,  I think,  be  said  to  be  fraud  within  the  mean- 
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ing  of  the  Act  of  1864,  for  the  gambling  took  place  before 
the  passing  of  the  Act,  and  the  whole  transaction  with  re- 
spect to  it  was  closed  at  the  passing  of  the  Act. 

If  gambling  be  fraud  at  all  by  that  Statute,  it  would  be 
advisable  to  have  it  more  specifically  provided  for.  Unless 
it  be  held  to  be  a gratuitous  contract,  or  a contract  without 
consideration,  made  by  a debtor  afterwards  becoming  an  in- 
solvent with  any  person  within  three  months  before  the 
assignment  or  attachment,  or  by  which  creditors  are  injured, 
made  by  a debtor  unable  to  meet  his  engagement,  and  after- 
wards becoming  an  insolvent,  with  a person  knowing  of  such 
inability,  or  having  probable  cause  for  believing  it,  or  after 
it  is  public  and  notorious,  under  the  8th  section,  sub-sec.  1, 
I do  not  know  what  other  provision  of  the  Act  can  be 
made  applicable  to  it. 

It  was  argued  that  if  the  insolvent  had  not  the  property 
under  his  father’s  will  which  has  been  already  mentioned,  it 
must  then  be  assumed  he  contracted  the  debts  in  question 
without  the  reasonable  expectation  of  his  being  able  to  meet 
them  when  they  became  due,  under  the  7th  sub-section  of  the 
8th  section. 

The  facts  here  are  that  the  insolvent’s  liabilities  to  the 
banks  commenced  about  the  year  1862,  by  his  endorsing  for 
Lawder  and  for  Harvey  : that  he  continued  endorsing  the 
renewals  of  these  notes,  and  at  last  he  by  arrangement 
became  the  maker  of  one  of  them  to  the  amount  of  $400,  and 
the  former  maker  became  the  endorser  ; but  that  he  is  still 
the  endorser  on  the  other  bank  notes  to  the  amount  of  about 
$1,960  ; these  renewals  were  continued  for  some  time  after 
the  Insolvent  Act  was  passed. 

It  was  contended  against  the  insolvent  that  his  endorsing 
these  renewals  was  within  the  words  of  the  Act,  “ Any  per- 
son who  purchases  goods  on  credit  or  procures  advances  on 
money,  knowing  or  believing  himself  to  be  unable  to  meet 
his  engagements,  and  concealing  the  fact  from  the  person 
thereby  becoming  his  creditor,  with  the  intent  to  defraud 
such  person  ; or  who,  by  any  false  pretence,  obtains  a term 
of  credit  for  the  payment  of  any  advance  or  loan  of  money, 
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or  of  the  price,  or  of  any  part  of  the  price  of  any  goods,  with 
intent  to  defraud  the  person  thereby  becoming  his  creditor, 
and  who  shall  not  afterwards  have  paid  the  debt  so  incurred, 
shall  be  held  to  be  guilty  of  a fraud,”  &c. 

Was  such  endorsement  then  a procuring  of  advances  in 
money  by  the  insolvent,  knowing  or  believing  himself  to  be 
unable  to  meet  his  engagements,  and  a concealment  of  the 
fact  from  the  bank  with  intent  to  defraud  the  bank  ? 

The  last  renewals  were,  so  far  as  I can  judge,  given  about 
four  months  before  the  notice  of  insolvency  was  sent  to  the 
creditors,  and  were  probably  at  three  months  ; they  fell  due 
in  the  early  part  of  January,  1865. 

No  money,  I assume,  was  ever  advanced  by  the  banks 
after  the  first  discount  transactions  in  1862.  It  is  not  pre- 
tended that  the  conduct  of  the  insolvent  when  the  notes  were 
firstly  given,  even  if  the  act  of  1864  afterwards  affected 
them  by  relation,  was  at  all  blameable  as  contrary  to  the 
terms  of  the  Act  after  it  had  passed.  When  therefore  these 
various  renewals  were  given,  there  was  not,  I think,  a pro- 
curing any  advances  in  money,  any  more  than  it  could  be 
said  there  was  a purchase  of  goods  on  credit  when  such  re- 
newal was  given,  because  the  first  note  that  was  given  two 
years  before  the  last  renewal  had  been  given  for  the  purchase 
of  goods.  The  case  might  perhaps  have  fallen  within  the 
third  branch  of  this  sub-section,  of  obtaining  a term  of  credit 
for  the  payment  of  any  advance,  if  it  had  been  so  obtained 
by  a false  pretence,  but  this  not  all  asserted  ; the  mere 
renewal  may  be  a contracting  of  debts  : In  re  McKerrow , 13 
L.  T.  N.  S.  645.  I do  not  think  these  renewals  were  in 
violation  of  this  enactment.  It  would  also  have  been  neces- 
sary to  have  proved  concealment  by  the  insolvent  of  his  posi- 
tion, and  that  his  intent  was  to  defraud  the  banks,  which 
might  not  easily  have  been  done,  subject  as  such  conduct  is 
to  so  serious  a punishment. 

The  case  of  Re  Mee , 14  L.  T.  N.  S.  318,  which  was  cited, 
was  a decision  under  the  Imperial  Act,  24  & 25  Yic.  ch.  134, 
sec.  159,  which  is  very  differently  worded  from  our  own 
Statute. 
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Upon  the  whole,  I think  the  insolvent  was  not  to  blame 
ii or  omitting  from  his  schedule  his  interest  by  his  father’s  will 
for  what  that  interest  may  be  is  very  indefinite,  and  being 
omitted  by  legal  advice  was  not  fraudulently  done  ; in  truth,, 
everybody  knew  everything  about  it  in  the  neighbourhood 
where  all  these  transactions  occurred. 

I think,  however,  his  interest  should  have  appeared  as  an 
expectancy,  possibility,  coupled  with  an  interest,  or  contin- 
gency in  or  to  some  undefined  and  perhaps  undefinable  share 
in  his  father’s  estate  under  his  will.  It  has,  however,  passed 
to  the  assignee  who  knew  in  fact  all  about  it. 

I think  the  debt  of  Mrs.  Jones  is  not  satisfactorily 
accounted  for,  though  I am  not  prepared  to  say  there  was  no 
such  debt  in  fact  and  in  law,  that  question  could  have  been 
tried  by  action  long  ago  if  the  parties  had  desired  it,  and  it 
may  probably  be  so  tried  still,  and  this  may  be  the  l^est  way 
<of  settling  it. 

I think,  however,  the  facts  lead  to  the  conclusion  that  the 
insolvent  procured  his  goods  to  be  taken  in  execution  to  the 
prejudice  of  his  general  creditors. 

If  the  Act  avoid  the  proceedings  so  taken  by  the  debtor’s 
procurement,  as  constituting  an  act  of  insolvency,  the  assig- 
nee may  claim  the  goods  taken  under  the  writ. 

If  the  proceedings  be  not  avoided,  it  is  not  an  act  which 
should  necessarily  be  a perpetual  bar  to  the  discharge  of  the 
debtor,  though  it  is  one  deserving  of  some  punishment,  for  it 
Is  within  the  meaning,  I think,  of  fraud  according  to  the 
Act. 

I think  the  whole  cause  of  complaint  against  the  insolvent 
is  upon  this  one  subject  of  his  mother’s  claim,  and  I cannot 
but  think  it  would  have  been  infinitely  better  if  it  had  not 
been  preferred.  If  she  really  had  a claim  she  could  have 
settled  it  with  the  insolvent  out  of  some  part  of  the  share 
which  she,  no  doubt  intends  for  him,  and  which  she  can 
reach  while  the  other  creditors  cannot  reach  it. 

If  this  ground  of  complaint  were  out  of  the  way,  I should 
have  no  difficulty  in  disposing  of  the  case  ; but  if  I am  com- 
pelled to  decide  it,  I shall  leave  the  assignee  and  creditors 
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to  impeach  the  judgment  if  they  are  so  advised  ; but  as  the 
insolvent  is  much  to  blame  in  making  it  necessary  to  try  this 
question,  he  should  pay  the  costs  of  the  creditors  contesting 
it,  or  some  part  of  their  costs.  And  as  he  has  been  now 
more  than  three  years  without  his  certificate,.  I think  it  may- 
be granted  to  him  within  the  further  period  of  three  months 
after  there  shall  have  been  paid  into  Court  the  sum  of  $160, 
to  meet  the  costs  of  the  creditors  or  assignee  in  litigating  the 
validity  of  the  judgment  or  execution  of  Mrs.  Jones,  or 
the  acts  done  under  them,  in  the  event  of  the  creditors  or 
the  assignee  being  unsuccessful  in  that  action,  provided  they 
commence  proceedings  for  that  purpose  within  two  months 
from  this  time,  and  try  the  cause  before  the  expiration  of  the 
following  Spring  Assizes.  If  such  proceedings  are  not  com- 
menced within  that  time,  or  are  not  duly  prosecuted,  or  are 
prosecuted  or  defended  with  effect  by  the  creditors  or  assignee,, 
and  they  recover  their  costs  of  suit  or  defence,  the  $160 
paid  into  Court  shall  be  paid  out  to  the  person  depositing  the 
same. 

I cannot  give  the  insolvent  costs  on  this  appeal  : the  ques- 
tion is  whether  he  should  not  pay  them.  They  must,  for  the 
•creditors,  come  out  of  the  estate. 

In  case  the  money  cannot  be  conveniently  raised,  a bond 
by  two  persons,  the  insolvent  not  being  one,  in  the  sum  of 
two  hundred  dollars,  the  bond  to  be  approved  of  by  the  Mas- 
ter, may  be  substituted  for  the  money. 
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The  Bank  of  Montreal  v.  Harrison. 

Appearance  entered  in  wrong  Court — Special  endorsement — Venue  in 
i judgment  roll— Death  of  attorney  and  appointment  of  new  one — Discre- 
tion of  Judge  i i Chambers  in  considering  contradictory  affidavits. 

An  appearance  to  a writ  in  the  Common  Pleas  was  filed  in  the  office- of 
a Deputy  Clerk  of  the  Crown  who  was  also  Clerk  of  the  County 
Court,  but  by  mistake  was  put  with  the  County  Court  papers,  and 
the  stamp  necessary  for  an  appearance  in  a Superior  Court  was  not 
affixed.  The  plaintiff  signed  judgment  as  on  default  of  appearance. 

1.  Held , that  the  appearance  was  a nullity,  and  was  absolutely  void 
under  the  Stamp  Act,  and  leave  was  refused  to  have  the  stamp  affix- 
ed as  of  the  day  of  filing,  or  to  take  is  off  the  County  Court  files. 

2.  That  no  venue  need  be  stated  in  the  margin  of  a judgment  roll  on 
default  of  appearance. 

3.  That  a writ  of  summons  may  be  specially  endorsed  as  for  a balance 
due  on  a bill  of  exchange,  even  though  some  of  the  items  forming; 
part  of  the  amount  are  unliquidated,  there  being  a balance  due  on 
the  bill  itself. 

4.  On  the  death  of  an  attorney  in  a suit  it  is  only  necessary  to  notify 
the  other  side  of  his  death  and  the  appointment  of  another  in  his 
place. 

5.  Damages  which  maybe  claimed  on  non-payment  of  a bill  of  exchange 
cannot  be  so  claimed  by  reason  of  its  non-acceptance. 

6.  A Judge  in  Chambers  will  not  try  the  merits  of  a case  on  affidavit  ; 
but  he  may  properly  receive  and  consider  explanatory  affidavits,  so 
as  to  be  able  to  exercise  a discretion  on  all  the  matters  properly  be- 
fore him,  and  grant  relief  if  he  thinks  the  facts  before  him  war- 
rant it. 

[Chambers,  October  26th,  1868.] 

This  was  a summons  to  shew  cause  why  the  judgment 
signed  herein  on  default  of  appearance  should  not  be  set 
aside. 

The  action  was  commenced  by  writ  of  summons  specially 
endorsed  as  follows  : — 

“ The  following  are  the  particulars  of  plaintiff’s  claim, 
$391.11  balance  due  on  a bill  of  exchange  for  $2,510,  dated 
11th  February,  1868,  drawn  by  defendant.” 

Annexed  to  the  bill  of  exchange  itself,  while  in  the  office 
of  the  plaintiff’s  attorney,  was  the  following  memorandum, 
also  filed  on  entering  judgment 


Amount  of  draft,  21st  February,  1868 $2,510  00 

Costs 1 50 

Insurance 50  25 


Carried  forward $2,561  75 


332 


PRACTICE  REPORTS. 


Brought  forward  $2,561  75 

Deduct  proceeds  of  sale  of  property,  8th  May, 

1868  2,308  72 


$253  03  * 

Add  interest  on  $2,561  65  from  21st  February  to 

8th  May 32  41 

Interest  on  $253  03  from  8th  May  to  12th 

■ September 5 27 


$290  71 

4 per  cent,  damages  on  amount  of  draft 100  40 


Total $391  11 


This  memorandum  formed  part  of  the  special  endorsement. 
It  appeared  that  the  bill  was  drawn  by  the  Guelph  Packing 
Company,  and  that  the  name  was  thus  signed,  “ Guelph  Pack- 
ing Company.  O.  Pooley.”  Pooley  was  sworn  to  be  manag- 
ing partner  ; the  defendant,  residing  in  or  near  Guelph,  was 
another  partner,  and  a third  lived  in  New  York. 

The  bill  was  drawn  on  a firm  in  New  York,  and  was  dis- 
counted by  the  plaintiffs  at  their  agency  at  Guelph,  and  had 
attached  a bill  of  lading  of  pork,  beef,  &c.  The  drawees  re- 
fused to  accept,  and  the  bill  duly  protested  was  returned  to 
plaintiffs.  Pooley  had  in  the  meantime  absconded. 

The  defendant’s  attorney  sent  a clerk  to  enter  an  appear- 
ance on  the  last  day  for  appearing.  He  had  a properly 
drawn  appearance  entitled  in  the  Common  Pleas,  and  took 
it  with  him  and  filed  it  as  he  “ then  believed  in  the  proper 
manner.”  His  affidavit  contained  the  additional  statement 
that  “ I discovered  that  said  appearance  had  been  filed 
without  the  necessary  stamp  of  20c.  C.  F.,  and  that  in  the 
haste  of  filing  it  just  before  three  o’clock,  I had  mistaken  the 
same  for  a County  Court  appearance,  and  filed  as  such  by 
the  payment  of  10c.  only,  the  clerk’s  fee  on  entering  an 
appearance  in  the  County  Court,  which  he  accepted,  and 
endorsed  said  appearance  as  filed.”  The  same  person  was 
Clerk  of  the  County  Court  and  Deputy  Clerk  of  the  Crown 
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and  Pleas  in  Queen’s  Bench  and  Common  Pleas  ; and  he 
kept  the  papers  of  each  Court  in  separate  files,  but  in  the 
same  office.  The  plaintiff  searched  for  an  appearance  in  the 
Common  Pleas,  and  finding  none,  entered  judgment  as  on  de- 
fault of  appearance. 

The  defendant  then  obtained  a summons  to  shew  cause  why 
this  judgement  should  not  be  set  aside  on  the  following 
grounds  : 

1st.  That  an  appearance  had  been  entered  and  filed.  2nd. 
That  the  judgment  roll  was  not  duly  stamped.  3rd.  That 
no  venue  was  laid  or  stated  in  the  margin  of  the  judgment 
roll.  4th.  That  the  plaintiff’s  claim,  on  a bill  of  exchange 
and  on  an  account  annexed  thereto,  was  not  one  on  which 
judgment  for  want  of  appearance  could  be  signed,  and  the 
claim  includes  unliquidated  charges  for  which  items  they  have 
no  just  claim.  5th.  That  plaintiff’s  attorney  died  between 
the  issuing  of  the  writ  of  summons  and  the  signing  of  judg- 
ment, and  there  was  no  suggestion  of  the  appointment  of  a 
new  attorney,  fith.  That  the  amount  claimed  was  within  the 
jurisdiction  of  the  County  Court,  and  the  plaintiffs  have  tax- 
ed full  costs  without  a J udge’s  order. 

Or,  why  the  judgment  should  not  be  set  aside  on  grounds 
disclosed  in  affidavits. 

Or,  why  the  defendants  should  not  have  leave  to  have  the 
appearance  entered  by  him  duly  stamped,  according  to  the 
statute,  on  grounds  disclosed  in  affidavits  filed  ? 

Palmer  shewed  cause. 

Harrison , Q.  C„  contra. 

Draper,  C.  J. — The  technical  objections  had  better  first  be 
disposed  of.  No  appearance  in  this  cause  was  to  be  found  on 
the  files  of  the  Common  Pleas,  and  if  this  particular  appear- 
ance had  been  placed  there,  it  would  have  been  for  want  of  a 
stamp  “ absolutely  void.” 

The  plaintiffs,  therefore,  so  far,  were  entitled  to  sign 
judgment.  In  Matthie  v.  Carlyle , et  al.  1 Cham.  R.  177, 
Macaulay,  J.,  held  that  a plea  filed  in  a wrong  office  was  a 
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nullity  ; and  though  in  this  case,  the  placing  the  appear- 
ance on  the  files  of  the  County  Court  was  the  act  of  the 
officer,  it  was  an  act  done  in  accordance  with  the  mistake 
of  the  clerk  who  brought  it  to  him  to  be  filed  as  a County 
Court  appearance,  for  which  he  paid  the  proper  fee  and  used 
no  stamp.  The  appearance,  therefore,  was  absolutely  void 
under  the  Stamp  Act,  and  a nullity  as  being  actually  filed  in 
a wrong  office. 

But  the  defendant  asks  to  be  allowed  under  27,  28  Yic.r 
chap.  5,  sec.  13  to  stamp  it  nunc  pro  tunc.  There  is  what 
seems  to  me  an  unanswerable  objection  to  this,  namely  : that 
the  appearance  is  on  the  files  of  another  Court,  and  has  never 
been  filed  in  the  Common  Pleas.  If  stamped  now,  as  a paper- 
on  the  files  of  the  County  Court,  and  allowed  to  remain  there,. 
it  would  still  be  a nullity,  and  I do  not  see  that  I have  auth- 
ority to  take  i't  off  the  files  of  that  Court  and  virtually  de- 
clare that  it  has  been  all  the  time  since  it  was  placed  there, 
on  the  files  of  the  Court  in  which  the  action  was  instituted. 
Add  to  this,  I should,  by  thus  curing  a defective  and  void 
proceeding,  do  the  plaintiffs  a serious  injury  in  the  prosecu- 
tion of  their  suit. 

The  second  objection  of  the  want  of  sufficient  stamps  to  the 
judgment,  is  not  sustained  by  the  facts.  There  is  no  proof  of 
a reference  to,  or  computation  by  the  taxing  officer. 

The  third  objection  fails.  Until  declaration,  there  is  no 
venue  laid  in  the  margin.  The  roll  is  marked  in  the  margin 
“ Upper  Canada,  to  wit  this,  or  “Ontario,  to  wit,”  is  all 
that  is  requisite  where  judgment  is  entered  on  a special  en- 
dorsement, and  without  any  pleading  whatever. 

As  to  the  fourth  objection,  the  special  endorsement  is  set 
out  above.  The  whole  claim  is  for  a balance  due  on  a bill  of 
exchange.  If  there  be  any  balance  due,  the  plaintiffs  have  a 
just  claim. 

As  to  the  fifth  objection,  the  practice  appears  not  to  require 
any  order  or  rule  for  the  appointment  of  a new  attorney  upon 
the  death  of  the  attorney  who  brought  the  action,  nor  is  a 
suggestion  necessary.  A notice  of  the  death  of  one  and  of 
the  appointment  of  the  other  was  served. 
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The  -sixth  objection  has  no  foundation  in  fact.  Only  County 
Court  costs  were  taxed. 

On  the  merits  there  is  one  point  on  which  the  plaintiffs  are 
in  the  wrong.  By  the  memorandum  attached  to  the  bill  of 
exchange,  it  appears  that  the  sum  of  $ 100.40  has  been  claim- 
ed for  damages  on  its  being  returned  protested  for  non-accept- 
ance, and  these  damages  are  included  in  the  $391.11,  claimed 
as  a balance  due  on  the  bill.  Our  Statute  gives  damages  “on 
the  usual  protest  for  non-payment  of  bills  of  exchange  drawn,” 
■&c.  as  this  bill  is — four  per  cent,  on  the  principal  sum  speci- 
fied in  the  bill.  Here  there  was  no  protest  for  non-pay- 
ment, and  I have  no  authority  to  substitute  a protest  for 
non-acceptance  in  its  place.  The  plaintiffs  must  reduce 
their  claim  by  this  sum,  or  their  proceedings  must  be  set 
aside  on  the  merits  and  the  usual  terms.  It  was  argued  that 
I should  not  consider  the  affidavits  filed  by  the  plaintiffs  in 
opposition  to  this  part  of  the  application,  because  I could  not 
try  the  merits  on  affidavit,  and  the  defendant’s  affidavit  of 
merits  in  general  terms  as  well  as  in  some  particular  allega- 
tions, was  sufficient  to  entitle  him  to  succeed.  I quite  agree 
that  I am  not  to  try  the  merits,  but  I do  not  agree  that  I am 
not  to  receive  and  consider  affidavits  of  an  explanatory  char- 
acter filed  in  reply,  and  to  decide,  after  giving  proper  weight 
to  both — in  other  words,  that  because  a defendant  may  choose 
to  swear  in  broad  terms  that  he  has  a good  defence  on  the 
merits  as  he  is  advised  and  verily  believes,  a Judge  must , 
therefore,  set  aside  a judgment  regularly  entered.  It  is  still 
open  to  the  J udge  to  exercise  his  discretion  on  all  the  matters 
properly  before  him,  and  to  consider  upon  the  whole  matter, 
not,  which  of  two  contradictory  statement  is  true,  but 
whether,  viewing  all  the  allegations,  the  relief  asked  for 
should  be  granted. 

When  this  case  was  argued,  I suggested  that  if  the 
defendant  would  bring  the  money  (less  the  four  per  cent.) 
into  Court,  and  agree  that  the  interlocutory  judgment  should 
in  the  interim  stand  as  a security,  I was  inclined  to  let  him 
in  to  plead  and  try  the  case.  It  was,  however,  answered 
that  perhaps  defendant  could  not  comply  with  the  condition, 
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which  it  was  urged  should  not  be  imposed  in  face  of  the  affi- 
davit of  merit. 

If  this  mere  fact  of  swearing,  as  is  sworn  here,  to  merits, 
gave  the  defendant  a right  to  succeed,  I should,  of  course, 
grant  the  application.  But  on  reading  all  the  affidavits,  I am 
of  opinion  that  in  the  exercise  of  the  discretion  reposed  in  me, 
I ought  not  to  do  it. 

On  the  plaintiffs’  undertaking  to  give  up  the  four  per  cent, 
damages,  I therefore  discharge  this  summons,  but  without 
costs. 

Order  accordingly .* 


Green  et  ux.  v.  Hurd,  Executrix  op  Talman. 

Plea  calculated  to  embarrass , — 0.  L.  P.  Act , sec.  119. 

The  plea  in  this  case  was  ordered  to  be  amended  as  being  calculated  to 
prejudice  or  embarrass,  &c.,  it  coming  within  sec.  119  of  C.  L.  P.  Act. 

[Chambers,  October  28th,  1868. 

The  declaration  contained  the  common  counts,  which  the 
plaintiff  desired  to  withdraw,  and  the  counts  on  a bond,  in  a 
penalty  of  $2000,  conditioned  to  pay  <£300,  in  three  several 
payments,  and  the  interest  accruing  thereon.  There  were 
breaches  assigned  for  non-payment  of  two  instalments  of  prin- 
cipal and  also  for  non-payment  of  interest. 

It  appeared  that  the  condition  of  the  bond  to  pay  the 
principal  was  dependent  on  the  plaintiff,  the  executrix, 
obtaining  from  each  one  of  certain  children,  as  they  became 
of  age,  and  delivering  to  one  of  the  obligors  full  and  suffici- 
ent discharges  in  writing,  under  their  hands  and  seals,  re- 
spectively, of  their  claims,  which  were  stated  in  the  condition; 
and  the  defendant  pleaded  to  the  first  count,  “ that  due  and 
proper  releases  and  discharges  were  not  executed  to  the  said 


* This  judgment  was  moved  against  in  Hilary  Term,  1869,  but  was 
upheld  by  the  Court  of  Common  Pleas. — REr. 
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Prosper  A.  Hurd,  by  the  said  children,  after  they  became  of 
age,  as  required  by  the  said  bond.” 

J.  A.  Boyd  obtained  a summons  calling  on  the  defend- 
ant to  shew  cause  why  the  defendant’s  plea  to  the  first 
count  of  the  declaration  should  not  be  struck  out  or  amended, 
on  the  ground  that  the  same  is  so  framed  as  to  prejudice, 
embarrass  and  delay  the  fair  trial  of  this  action,  or  why  the 
plaintiff  should  not  be  allowed  to  join  issue  thereon  and  to 
demur  thereto,  on  the  ground  that  the  same  does  not  answer 
the  whole  cause  of  action  in  said  count  ; and  to  shew  cause 
why  the  plaintiff  should  not  be  allowed  to  amend  or  strike 
out  the  common  counts  herein  demurred  to  ; or  why  the 
said  demurrer  should  not  be  set  aside  as  frivolous  ; and  to 
shew  cause  why  the  costs  of  this  application  should  not  be 
costs  in  the  cause  to  the  successful  party.  He  cited  Brown 
v.  Malpus , 7 C.  P.  185  ; Ryan  v.  Young , 2 Ir.  L.  R.  76  C. 
L.  P.  Act,  sec.  119. 

Stephens  shewed  cause. 

Draper,  C.  J. — This  plea  in  form  goes  to  the  whole  cause 
of  action,  and  imports  an  answer  to  the  plaintiff’s  recovering 
anything.  But  it  is  perfectly  clear  that  the  payment  of  in- 
terest is  in  no  way  dependent  on  the  executing  and  delivery 
of  the  releases,  which  are  only  necessary  as  the  principal  is 
paid,  according  to  the  condition.  The  plea,  therefore,  does 
not  answer  the  whole  cause  of  action  ; and  the  plaintiff  may 
be  embarrassed  in  replying  to  the  plea,  which  if  true  still 
leaves  the  claim  to  the  interest  untouched. 

I am  not  sure  that  the  plea  is  not  open  to  other  ob- 
jections. 

I have  no  difficulty  in  allowing  the  plaintiff  to  take  issue 
and  demur  ; but  the  other  course  is  strenuously  urged  ; 
and  I must  say,  though  that  provision  of  the  C.  L.  P.  Act 
is  not  often  appealed  to,  the  present  case  appears  to  me  to 
fall  within  it.  I think  on  the  whole  I may  properly  order 
that  unless  the  defendant,  within  three  days  after  service  of 
the  order  amend  the  plea,  the  plaintiff  may  sign  judg- 
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ment  : and  that  the  defendant  shall  take  short  notice  of  trial, 
and  that  the  plaintiff  have  leave  to  strike  out  the  common 
counts  in  the  declaration  on  payment  of  the  defendant’s  costs 
of  the  demurrer  thereto,  and  that  the  costs  of  this  application 
be  costs  to  the  party  succeeding  in  the  cause. 


McBean  y.  Duffy. 

% 

Issue  booh — When  to  be  served — Irregularity — Delay. 

.An  issue  book  should  be  delivered  before  or  at  the  time  of  giving  no- 
tice of  trial  ; but  default  in  this  is  only  an  irregularity,  which  must 
be  moved  against  promptly.  A delay  in  moving  for  two  months 
held  fatal  to  the  application. 

[Chambers,  October  29,  1869.] 

Notice  of  trial  was  served  in  this  case  on  21st  August 
1868,  and  on  26th  October,  1868,  defendant  applied  to  set 
aside  the  notice  of  trial,  on  the  ground  that  no  issue  book 
had  been  served  before  or  at  the  time  when  notice  of  trial 
was  given. 

Kerr  shewed  cause,  and  referred  to  Carruihers  v.  Rykert, 
«§t  al .,  7 TJ.  C.  L.  J.  184  ; Rule  of  Court,  106  ; Romaine  v. 
Duncan,  7 M.  & G.  426  ; Ch.  Arch.  (1862)  305. 

Draper,  C.  J. — It  seems  there  is  no  time  limited  for  mak- 
ing up  the  issue.  But  if  the  plaintiff  does  not  make  it  up 
and  deliver  it  within  the  time  for  going  to  trial,  according  to 
the  practice,  the  defendant  may  make  it  up  and  deliver  it  to 
the  plaintiff’s  attorney,  in  order  to  carry  down  the  record  by 
proviso. 

In  general  the  plaintiff  must  deliver  the  issue  before  or  at 
the  time  of  giving  notice  of  trial  : Lush’s  Practice,  487  ; 
Chitty  Arch.,  part  1,  ch.  6,  though  under  the  rule  of  Court 
(English)  No.  40  of  Hilary  Term,  1853,  it  may  be  delivered 
later.  The  present  case  falls,  as  I understand,  (no  exception 
'being  shewn),  within  the  general  rule,  and  therefore  the 
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issue  book  should  have  been  delivered  before  or  at  the  time  of 
giving  notice  of  trial.  The  defendant’s  case  is  that  it  was  not 
so  given.  For  the  plaintiff  it  is  suggested — not  shewn — that 
it  was. 

I think  I must  assume  on  the  prima  facie  case  that  no.  issue 
book  has  been  delivered.  If,  as  I think,  it  should  have  been 
delivered  before  or  at  the  time  of  serving  notice  of  trial,  the 
plaintiff’s  proceedings  were  irregular. 

Where  an  informal  and  insufficient  issue  book  was  deliver- 
ed, and  the  defendant  delayed  to  move  against  it  from  the 
13th  March  to  the  16th  April  following,  it  was  held  the  ob- 
jection was  waived  : Currey  v.  Boivker , 9 Fowl.  523.  So  in 
Pearl  v.  Hughes,  2 C.  B.  346,  the  Court  held  that  a delay  of 
eight  days  was  a waiver  of  an  objection  to  an  irregular  issue 
book.  Tindal,  C.  J.,  said  the  defendant  should  have  come 
promptly — “ Having  laid  by  eight  days,  especially  as  negotia- 
tions were  going  on  in  the  meantime,  I think  he  has  preclud- 
ed himself.” 

Even  where  an  irregular  and  defective  issue  book  has  been 
delivered  with  notice  of  trial,  the  Court  afterwards  amended 
the  issue  on  payment  of  costs  by  the  plaintiff,  but  allowed  the 
notice  of  trial  to  stand  : Dennett  v.  Hardy,  2 D.  & L.  484  ; 9 

Jur.  135. 

In  the  present  case  the  notice  of  trial  was  served  in  the 
latter  part  of  August,  and  about  two  months  were  allowed  to 
intervene  without  moving.  As  I think  the  proceeding  was 
only  irregular,  the  delay  is,  according  to  the  cases  I have  not- 
ed, a waiver  of  the  objection.  On  this  ground  I discharge 
the  summons. 

Summons  discharged . 


22 — vol.  iv. 
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Leeson  v.  Higgins. 

Ejectment — Endorsement  of  service  on  writ. 

It  is  unnecessary  for  the  person  serving  a writ  of  summons  in  eject- 
ment to  make  the  endorsement  of  such  service  within  three  days,  as 
required  by  the  C.  L.  P.  Act.,  sec.  19 — that  provision  not  applying 
to  actions  of  ejectment. 

Semble  that  the  Ejectment  Act,  as  it  stands,  is  intended  to  contain  all 
provisions  necessary  to  carry  out  proceedings  in  ejectment. 

[Chambers,  October  30,  1868.] 

A writ  of  ejectment  was  served  on  the  defendant  on  3rd 
October,  1868.  The  affidavit  of  service  shewed  that  the 
bailiff  did  not  endorse  the  memorandum  of  service  on  the 
writ  until  the  8th  October,  being  the  5th  day  after  the 
service.  Judgment  was  signed  by  plaintiff  on  default  of  ap- 
pearance. 

The  defendant  obtained  a summons  to  set  aside  this  judg 
roent  on  the  ground,  amongst  others,  that  it  was  irregular,  in 
that  the  endorsement  of  service  should  have  been  made  on  the 
writ  within  three  days  after  the  service,  and  that  the  affidavit 
of  service  should  shew  that  it  was  so  made,  pursuant  to  C.  L. 
P.  Act,  sec.  19. 

Draper,  C.  J. — I think  it  was  unnecessary,  under  the 
Ejectment  Act;  for  the  process  server  to  make  the  endorse- 
ment required  by  the  section  referred  to.  The  Common 
Law  Procedure  Act,  as  at  first  passed,  included  proceedings 
in  ejectment  as  well  as  many  other  matters,  which  by  the 
Consolidated  Statutes  are  now  placed  in  distinct  statutes.  I 
am  not  called  upon  to  say  whether  it  would  have  been  neces- 
sary, under  the  Common  Law  Procedure  Act,  as  formerly 
enacted,  to  make  the  endorsement  now  spoken  of.  I pre- 
sume it  would  ; but  I must  now  take  it  for  granted  that  the 
Legislature,  by  the  fact  of  their  having  taken  the  ejectment 
proceedings  out  of  the  Common  Law  Procedure  Act,  meant 
that  all  the  necessary  provisions  to  carry  out  the  practice  in 
ejectment  are  contained  in  the  present  Ejectment  Act  as  it 
now  stands  in  the  Con.  Stat.  U.  C.  ; and  I am  confirmed  in 
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this  view  by  the  fact  that  by  the  3rd  section  of  the  Eject- 
ment Act  certain  provisions  of  the  Common  Law  Procedure 
Act  in  reference  to  writs  and  summonses  are  especially  de- 
clared to  be  in  force  and  apply  to  writs  of  summons  in  eject- 
ment, so  that  we  have  the  maxim,  Expressio  unius  est  ex- 
clusio  alterius , directly  applicable. 

Summons  discharged. 


Jarvis  v.  Jones. 

Examination  of  debtor — Proceeding  on  spent  order. 

An  order  for  the  examination  of  a debtor  which  has  once  been  acted 
upon  by  the  attendance  and  examination  of  the  debtor  before  the 
examiner,  cannot  be  again  used  for  the  same  purpose.  It  is  a spent 
order. 

[Chambers,  November  14,  1868.] 

Osier , on  the  9th  November,  obtained  a summons  calling  on 
the  plaintiff  to  shew  cause  why  the  copy  and  service  of  the 
order  made  in  this  cause  to  examine  the  defendant,  and  the 
appointment  to  examine  made  thereon,  should  not  be  set  aside 
for  irregularity,  with  costs,  on  the  ground  that  the  defendant 
had  been  previously  examined  under  the  order  by  the  Judge 
of  the  County  Court,  and  had  obeyed  the  order. 

« It  appeared  that  the  plaintiff,  on  the  1st  June,  1867, 
obtained  the  usual  order  upon  the  defendant  to  submit  to  be 
examined  by  the  Judge  of  the  County  Court,  who  subse- 
quently made  his  appointment  in  pursuance  thereof  far 
defendant’s  examination  on  the  10th  June.  The  defendant 
attended  in  compliance  therewith,  and  was  examined,  and 
his  examination  and  depositions  were  certified  by  the  Judge, 
returned  and  filed.  The  plaintiff  being  dissatisfied  with  the 
answers,  made  an  application  in  December,  1867,  to  a Judge 
in  Chambers  for  the  committal  of  the  defendant,  which  appli- 
cation was  discharged  with  costs,  upon  the  ground  that  the 
proper  stamps  were  not  affixed  to  the  defendant’s  depositions 
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when-  filed.  No  further  step  was  taken  until  the  29th  Octo- 
ber, 1868,  when  the  Judge  of  the  County  Court  made  a new 
appointment  on  the  same  order  for  the  examination  of  the  de- 
fendant on  the  13th  November,  the  order  having  apparently 
been  taken  off  the  files  for  that  purpose. 

j$.  M.  Jarvis , shewed  cause. 

Morrison,  J. — I do  not  think -it  was  competent  for  the 
examiner  to  make  this  new  appointment.  The  defendant 
having  submitted  himself  to  be  examined,  and  the  examina- 
tion and  depositions  being  certified  and  returned,  the  author- 
ity conferred  on  the  J udge  of  the  County  Court  by  the  order 
was  at  an  end,  and  he  ought  not  to  have  assumed  to  act  under 
it  by  making  a new  appointment  for  another  examination  of 
the  defendant.  The  original  order  ought  not  to  have  been 
taken  off  the  file. 

If  the  plaintiff,  by  reason  of  the  depositions  being  mislaid 
or  taken  away  from  the  files  of  the  Clerk  in  Chambers,  desir- 
ed again  to  examine  the  defendant,  he  should  have  applied  to 
a Judge  in  Chambers  for  an  order  for  his  re-examination,  but 
neither  plaintiff*  nor  examiner  were  warranted  in  making  use 
of  this  spent  order  for  that  purpose.  The  summons  will  be 
.-absolute  to  stay  all  further  proceedings  upon  the  order  ; but 
under  the  circumstances  I give  no  costs. 

Order  accordingly  J 


See  McGregor  v.  Small,  in  next  volume. — Rep. 
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The  Wooster. Coal  Company  y.  Nelson  et  al. 

Setting  aside  judgment  on  specially  endorsed  writ — Affidavit  off  merits— 
Admissibility  of  counter  affidavits. 

Held , 1.  A summons  will  not  be  granted  to  set  aside  a judgment  regu- 
larly signed  on  a specially  endorsed  writ,  without  an  affidavit  dis- 
closing merits. 

2.  Affidavits  filed  in  reply  to  such  an  application,  contradicting  the 
merits  disclosed,  are  inadmissible,  at  least  so  far  as  they  are  so 
contradictory,  if  the  merits  disclosed  shew  a bar  to  the  demand; 
sought  to  be  recovered. 

[Chambers,  November  25,  1868.] 

This  action  was  commenced  by  a writ  of  summons  specially 
endorsed,  which  issued  out  of  the  Court  of  Common  Pleas  on 
the  9th  day  of  November  instant,  addressed  to  the  above 
defendant,  Joseph  Nelson,  and  two  others,  all  described 
as  of  the  City  of  Toronto.  On  the  10th  of  November  the 
writ  was  served  upon  the  defendant  Nelson,  who,  in  his  affi- 
davit made  on  this  application,  described  himself  as  of  the 
City  of  Toronto.  The  special  endorsement  was  for  $1386, 
for  a cargo  of  coal  sold  to  him,  and  which  appeared  to  have 
been  delivered  to  him  in  the  City  of  Toronto  in  the  month 
of  September  last.  The  writ  was  endorsed  with  the  usual 
notice,  that  if  the  defendant  should  not  appear  according  to 
the  exigency  of  the  writ,  final  judgment  might  be  signed 
against  him.  . He  did  not  appear,  and  accordingly  on  the 
20th  November  a final  judgment,  which  was  admitted  to  be  in 
every  respect  regular,  was  signed  against  him,  and  this  ap- 
plication was  to  set  aside  the  judgement,  and  to  be  let  in  to 
defend  the  action. 

It  appeared  by  an  affidavit  made  by  Nelson  and  filed  on 
this  application,  that  he  took  no  steps  to  cause  an  appear- 
ance to  be  entered  until  the  20th,  being  as  he  alleged, 
under  the  impression  that  he  had  all  that  day  to  appear, 
and  he  swore  in  the  old  common  form  that  he  had  a good 
defence  to  the  action  upon  the  merits,  as  he  was  advised  and 
believed.  He  also  filed  an  affidavit  of  his  attorney,  Mr. 
Kingsmill,  who  swore  that  he  first  received  instructions  from 
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the  defendant  to  enter  an  appearance  for  him  at  ten  minutes 
to  12  o’clock,  on  the  20th,  and  that  upon  sending  an  appear- 
ance to  be  filed  he  learned  that  judgment  had  already  been 
signed.  He  swore  that  the  action  was  brought  upon  a con- 
tract for  the  sale  of  coal,  which  contract  had  been  submitted 
to  him,  and  that  he  was  informed  and  believed  that  the  plain- 
tiffs had  failed  to  perform  their  part  of  the  contract  so  as  to 
enable  them  to  sue  for  the  sum  claimed  ; and  that  the  defen- 
dant Nelson  had  a good  defence  to  this  action  on  the  merits 
as  he  was  informed  and  believed. 

Upon  the  return  of  the  summons  the  plaintiffs  filed 
two  affidavits,  both  stating  in  substance  that  the  coal  was 
delivered  to  the  defendant  Nelson  at  Toronto,  in  the  month 
of  September  last  : that  he  had  sold  the  coal  and  received 
payment  therefor  : that  his  residence  was  at  Cleveland,  in 
the  State  of  Ohio  : that  he  occasionally  visited  Canada,  and 
that  the  centinuance  of  his  stay  in  Canada  at  the  present 
time  was  quit'e  uncertain  ; and  one  of  the  defendants,  who 
described  himself  as  agent  of  the  plaintiffs,  resident  in 
Toronto,  swore  that  if  the  judgment  was  set  aside  he  verily 
believed  the  plaintiffs  would  be  in  great  danger  of  losing  their 
claim. 

J.  H.  Cameron,  Q.  C.,  on  the  part  of  the  plaintiff,  contend- 
ed, on  the  authority  of  Whiley  v.  Whiley,  4 C.  B.  N.  S.  653, 
and  the  Bank  of  Montreal  v.  Harrison,  ante  p.  331,  that  the 
affidavits  filed,  and  on  which  the  summons  issued,  did  not 
disclose  merits,  in  the  terms  of  the  requirements  of  the  55th 
section  of  the  C.  L.  P.  Act,  and  that  the  judgment  being 
regular,  and  by  the  Act  made  final,  it  should  not  be  set 
aside. 

Kingsmill  contra  contended  upon  the  authority  of  Warring- 
ton v.  Leake,  11  Ex.  304  ; 25  L.  T.  Ex.  186,  that  the  affida- 
vits filed  on  defendant’s  behalf  were  sufficient,  and  that  no 
affidavits  in  reply  were  admissible,  and  he  asked  leave,  if 
necessary,  to  file  a further  affidavit  disclosing  merits  more 
particularly. 

Leave  being  accordingly  given  to  file  a further  affidavit 
nunc 'pro  tunc , an  affidavit  of  the  defendant  Nelson  was  sub- 
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sequently  filed,  disclosing  a contract  between  him  and  the 
plaintiffs,  in  virtue  of  which  he  swore  that  the  coal,  the  price 
of  which  was  sued  for,  was  delivered  and  by  which  it  appeared 
that  plaintiffs  undertook  to  deliver  to  defendants  at  Cleveland, 
in  the  State  of  Ohio,  5000  tons  of  coal  at  the  rate  of  600  tons 
weekly  until  delivered,  to  be  paid  for  as  follows,  that  is  to  say, 
by  a draft  on  New  York  for  each  preceding  cargo  upon  receipt 
by  the  defendant  of  the  bill  of  lading  for  the  next  shipment, 
and  he  swore  that  but  three  cargoes  have  been  delivered  to 
him  : that  he  had  duly  paid  for  the  first  two  in  the  terms  of 
the  contract  : that  the  third  was  the  one  sued  for,  and  that  no 
cargo  had  since  been  delivered  to  him,  nor  had  any  bill  or 
lading  for  any  subsequent  shipment  been  delivered  or  ten- 
dered or  sent  to  him,  but  under  the  contract  the  plaintiffs 
were  yet  bound  to  deliver  to  him  3982  tons  of  coal  : that  the 
contract  was  valuable  to  him  and  worth  $5000,  and  that 
he  had  been  in  fact  offered  $3000  for  it  : that  he  had  in 
every  particular  fulfilled  his  contract  with  the  plaintiffs,  and 
that  he  owed  them  nothing  : that  both  he  and  the  plaintiffs 
did  their  business  in  the  State  of  Ohio,  in  which  State  the 
defendant  resided  and  had  ample  property  : that  he  believed 
this  action  to  be  instituted  not  by  authority  of  the  Company,, 
but  by  one  Mittleberger,  who  he  believed  untruly  represented 
himself  as  their  agent  : that,  as  he  was  informed  by  his  wife 
and  believed,  one  B.  McCue,  the  plaintiff’s  superintendent 
at  Cleveland,  and  who  signed  on  plaintiff’s  behalf  the  contract 
with  defendant,  called  on  the  defendant’s  wif e at  Cleveland  on 
the  15th  November,  the  day  on  which  defendant  was  served 
with  process  here,  and  told  her  to  write  to  defendant  and 
warn  him  to  make  no  payments  to  Mittleberger,  and  that  he 
was  no  longer  plaintiff’s  agent  ; he  further  swore  that  the 
business  had  been  seriously  injured  by  plaintiffs  not  having- 
fulfilled  their  contract  : that  he  was  but  a temporary  resident 
in  Toronto,  and  that  the  judgment  Obtained  against  him  would 
seriously  damage  his  business  relations  here  : that  so  soon  as 
the  bill  of  lading  for  the  next  cargo  should  be  delivered  to  him 
he  would  be  prepared  to  pay  as  agreed  the  price  of  that 
now  sued  for  ; and  finally  that  he  always  intended  to  defend 
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the  action,  and  that  the  judgment  was  obtained  wholly  by 
Jiis  mistake  as  to  the  time  he  had  to  appear. 

The  following  cases  were  also  cited  in  the  argument  : Aus- 
tin v.  Mills,  22  L.  J.  Ex.  263  ; Cavallier  v.  Michael,  17-  L. 
T.  N.  S.  290  ; Anderton  v.  Johnson,  8 TJ.  C.  L.  J.  46  ; Mc- 
Donald v.  Burton,  2 TJ.  C.  L.  J.  1ST.  S.  190  \ HoodsgH  y. 
Baxter,  1 E.  B.  & E.  884  ; Fromant  v.  Ashley,  1 E.  &B.  723. 

Gwynjste  J. — The  case  of  Warrington  v.  Leake  was  de- 
cided against  the  opinion  of  Martin  B.  (the  Chief  Baron  with 
much  doubt  and  hesitation  concurring  with  Parke  and  Platt 
Barons).  It  is  on  one  point  expressly  overruled,  so  far  as  the 
decision  of  one  Court  of  concurrent  jurisdiction  can  be  said 
to  overrule  that  of  another,  by  the  judgment  of  the  whole 
Court  of  Common  Pleas  in  Whiley  v.  Whiley,  which  was. 
decided  in  1858.  The  latter  decision  is  adopted  as  the  rule 
of  practice  in  Archbold’s  11th  and  12th  editions.  In  Mc- 
Donald v.  Burton,  2 TJ.  C.  L.  J.  N.  S.  190,  (in  1866),  the 
late  Chief  Justice  adopted  the  decision  in  Whiley  v.  Whiley 
as  more  in  accordance  with  what  he  conceived  to  be  the  true 
meaning  of  the  Act.  In  the  Bank  of  Montreal  v.  Harrison 
although  the  affidavit  was  in  the  old  common  form  of  affidavit 
of  merits,  no  objection  was  raised  upon  this  point,  nor  were 
any  of  the  above  cases  referred  to.  It  can  therefore  afford 
no  evidence  of  the  Chief  Justice  having  altered  the  opinion 
he  had  formed  in  McDonald  v.  Burton. 

I think  it  must  now  be  held  to  be  settled  that  on  a motion 
to  set  aside  a regular  judgment  upon  a specially  endorsed 
writ  signed  for  want  of  appearance,  an  affidavit  not  “ disclos- 
ing ” but  stating  only  in  the  old  form  a defence  upon  the 
merits,  is  insufficient,  and  I confess  that  in  the  absence  of 
express  authority  to  the  contrary  I should  have  felt  bound  to 
come  to  this  conclusion  ex  vi  termini  and  a consideration  of 
the  Act,  for  I think  the  intention  of  the  Legislature  was, 
that  in  actions  of  this  nature  for  liquidated  demands  where 
the  claim  is  endorsed  upon  the  summons  and  the  notice  re- 
quired by  the  Act  is  given,  the  judgment  so  obtained  should 
in  fact,  as  well  as  in  name,  be  final,  subject  only  to  the  con- 
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clition  that  it  might  be  set  aside  upon  a defendant  shewing  to 
the  satisfaction  of  a Judge  some  excuse  for  the  non-appear- 
ance, and  that  he  has  in  fact  some  bona  fide  defence  upon  the 
merits.  In  future,  therefore,  in  applications  of  this  nature, 
I shall  feel  bound  to  hold  that  a defendant  is  not  entitled  to 
a summons  unless  he  shall,  upon  his  application,  file  an  affi- 
davit disclosing  the  merits  of  the  defence,  which  he  intends 
to  rely  upon  as  sufficient  to  satisfy  the  discretion  of  a Judge 
when  called  upon  to  deprive  the  plaintiff  of  the  benefit  of  a 
final  judgment  regularly  obtained. 

In  this  case  I permitted  the  defendant  to  file  such  an  affi- 
davit, and  in  reply  to  it  an  affidavit  has  been  filed  made  by 
one  of  his  co-defendants  in  the  action  named  Gray.  I take 
also  the  affidavit  of  Mr.  Boomer,  who  describes  himself  as 
the  plaintiff’s  Toronto  agent,  as  filed  in  reply.  The  defend- 
ant’s counsel  objects  that  affidavits  in  reply  are  inadmissable, 
and  the  questions  I have  now  to  determine  are,  firstly,  as  to 
the  sufficiency  of  the  defendant’s  affidavit  to  induce  me  to 
set  aside  the  judgment,  and  as  to  the  admissibility  and  the 
effect,  if  admissable,  of  the  affidavits  in  reply.  The  question 
of  admissibility  does  not  appear  to  me  to  be  yet  clearly 
settled. 

In  Warrington  v.  Leake,  Chief  Barron  Pollock  and  Barons 
Parke  and  Platt,  while  holding  that  the  common  affidavit  of 
merits  was  sufficient,  also  held  that  counter  affidavits  to  such 
an  affidavit  ought  not  to  be  received,  while  Martin,  Baron, 
who  held  such  an  affidavit  insufficient,  at  the  same  time 
thought  that  if  such  an  affidavit  was  to  be  held  good,  the 
counter  affidavit  wTas  properly  received  ; and  he  says,  “ I can- 
not shut  my  eyes  to  the  fact  which  is  stated  in  it,  that  the 
defendant  is  disposing  of  his  property  and  is  about  to  abscond. 
Therefore,  if  the  decision  of  the  case  rested  with  me,  I should 
let  the  defendant  in  to  defend,  but  the  judgment  should  stand 
as  a security.” 

In  Wliiley  v.  Whiley  no  question  arose  as  to  the  admis- 
sibility of  counter  affidavits.  In  McDonald  v.  Burton , 
although  the  report  shews  that  counter  affidavits  were  filed 
still,  upon  the  question  of  their  admissibility,  the  case  can 
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scarcely,  be  cited  as  an  authority,  inasmuch  as  the  Chief 
Justice  in  his  judgment  never  alludes  to  them,  and  may 
probably  have  never  looked  at  them,  as  he  came  to  the 
conclusion,  upon  the  authority  of  Whiley  v.  Whiley , that 
the  defendant’s  affidavit  was  insufficient.  In  the  Bank . of 
Montreal  v.  Harrison  the  defendant’s  affidavit  appears  to 
have  been  in  the  common  form,  as  in  Warrington  v.  Leake , 
and  although  the  Chief  J ustice  does  there  state  his  opinion 
as  to  the  admissibility  of  counter  affidavits,  still  there  are 
expressions  in  his  judgment  which  to  my  mind  indicate  that 
his  opinion  merely  coincided  with  that  of  Baron  Martin , in 
Warrington  v.  Leake , namely,  that  to  such  an  affidavit 
counter  affidavits  are  admissable.  He  says  : “ It  was  argued 
that  I should  not  consider  the  affidavits  filed  by  the  plaintiffs 
in  opposition  to  this  part  of  the  application,  because  I could 
not  try  the  merits  on  affidavits.  * * I quite  agree  that  I am 
not  to  try  the  merits,  but  I do  not  agree  that  I am  not  to 
receive  and  consider  affidavits  of  an  explanatory  character 
filed  in  reply,  and  to  decide  after  giving  proper  weight  to 
both.  In  other  words,  that  because  a defendant  may  choose  to 
swear  in  broad  terms  that  he  has  a goody  defence  on  the  merits 
as  he  is  advised  and  verily  believes , a Judge  must  therefore 
set  aside  a judgment  regularly  entered  and  again  : “ If  the 
mere  fact  of  swearing,  as  is  sworn  here , to  merits , gives 
the  defendant  a right  to  succeed,  I should  of  course  grant 
the  application  ; but  on  reading  all  the  affidavits  I am  of 
opinion  that  in  the  exercise  of  the  discretion  reposed  in  me, 
I ought  not  to  do  it.”  What  the  affidavits  in  that  case 
disclosed  does  not  appear,  but  from  the  above  observations 
of  the  Chief  Justice  I take  it  that  they  were  of  an  explana- 
tory character  merely,  and  I apprehend  that  the  defendant 
by  obtaining  the  deduction  from  the  judgment,  which  in  that 
case  was  ordered,  received  the  full  benefit  of  any  merits  he 
may  have  shewn.  That  the  learned  Chief  Justice’s  obser- 
vations were  not  addressed  to  a case  where  the  defendant 
set  forth  at  large  his  grounds  of  defence,  and  where  affi- 
davits are  produced  denying  simply  the  truth  of  that  defence, 
is  apparent  from  the  observations  themselves,  and  from  the 
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fact  that  no  such  affidavit  of  merits  appears  to  have  been 

filed. 

The  question,  therefore,  of  the  admissibility  of  counter 
affidavits  to  an  affidavit  which,  within  the  meaning  of  the 
Statute,  does  disclose  a defence  on  the  merits,  still  remains 
open,  unless  it  is  concluded  by  the  decision  in  Warrington  v. 
Leake , or  unless  they  are  confined  to  something  “ explana- 
tory ” as  distinguished  from  contradictory.  I am  bound  to 
say  that  this  affidavit  of  the  defendant  in  this  case,  if  true, 
satisfies  my  mind  that  he  should  be  let  in  to  defend  upon 
some  terms.  Gray’s  affidavit  in  reply  appears  to  me  to  be 
wholly  contradictory , and  not  of  an  “ explanatory”  charac- 
ter, and,  being  such,  it  takes,  as  it  were,  issue  upon  the 
truth  of  the  defence,  and  so.  submits  to  me  a case  which  I 
am  not  competent  to  try.  I feel  that  I could  not  act  upon 
that  affidavit  without  assuming  the  province  of  a jury  ; and 
I confess  that  the  fact  of  his  being  made  a co-defendant 
together  with  other  persons  who,  as  now  appears  admitted, 
are  no  parties  whatever  to  this  contract  for  coal,  in  respect 
of  an  alleged  breach  of  which  this  action  has  been  brought, 
has  not  left  a favorable  impression  on  my  mind.  My  opinion 
as  to  admissibility  then,  is  that  affidavits  merely  contra- 
dictory, or  in  so  far  as  they  are  contradictory  of  the  merits 
dssclosed,  are  not  admissible,  if  the  merits  disclosed  shew  a 
bar  to  the  demand  sought  to  be  recovered.  In  Austin  v. 
Mills , 22  L.  J.  Ex.  263,  the  defendant  was  clearly  indebted 
on  the  County  Court  judgment,  and  his  defence  on  the  merits 
was  that  no  action  lay  in  a Superior  Court  upon  such  a 
judgment— a point  then  recently  for  the  first  time  decided 
in  the  Court  of  Queen’s  Bench  in  Berkeley  v.  Elderkin , 22 
JL.  J.  Q.  B.  281,  and,  being  so  indebted,  it  was  deemed  but 
equitable  that  he  should  either  give  bail  or  pay  the  money 
into  Court  as  a condition  of  his  being  let  in  to  demur  to  the 
action  on  the  judgment.  In  that  case  the  defence  was  to 
the  form  of  the  action,  not  to  the  demand  which  constituted 
the  subject  of  the  action.  The  affidavit  of  Mr.  Boomer 
does  not  appear  to  be  open  to  the  same  observations.  The 
sixth  and  seventh  paragraphs  of  that  affidavit  do  appear  to 
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me  to  be  properly  admissible.  They,  however,  fall  far  short- 
of  the  allegations  in  the  affidavit  in  Warrington  v.  Leak# 
which  called  forth  the  observations  of  Baron  Martin.  More- 
over he  gives  no  reasons  for  the  apprehensions,  of  the  plain- 
tiff’s claim  being  endangered  which  he  says  he  entertains. 
I do  not  feel  upon  the  whole  that  I can  properly  impose  upon 
the  defendant  the  terms  asked  by  plaintiff’s  counsel,  that  he 
should  pay  the  amount  of  the  judgment  into  Court.  In  view 
of  all  the  matters  alleged  which  appear  to  me  to  be  properly 
admissible,  I think  that  I shall  sufficiently  satisfy  the  ends  of 
justice  by  requiring,  as  I shall  require  in  the  order  I shall 
make,  the  defendant  to  accept  a declaration  and  to  plead 
thereto  instanter,  and  to  rejoin  if  a rejoinder  should  be  neces- 
sary, and  to  take  such  short  notice  of  trial  as  will  insure  the- 
disposal  of  the  case  at  the  approaching  assizes  in  this  city  ; 
and  if  the  plaintiffs  consider  that  the  judgment  standing  as  a 
security  will  be  of  any  advantage  to  them  the  order  may  con- 
tain that  also.  The  order  will  therefore  be,  that  upon  these 
terms,  and  upon  payment  of  costs,  the  defendant  shall  be  let 
in  to  defend. 

Order  accordingly . 


Wilder  v.  Hopkins. 

Security  jor  costs — Residence  of  plaintiff. 

Semble,  that  security  for  costs  will  not  be  ordered  when  it  is  the  inten- 
tion of  the  plaintiff  to  reside  in  this  country  during  the  pendency  of 
the  suit. 

Where  a plaintiff  came  to  this  country  shortly  before  commencing  an 
action,  but  shewed  an  intention  of  residing  here  permanently,  secur- 
ity for  costs  was  refused. 

Oliva  v.  Johnson,  5 B.  & Al.  908,  considered. 

[Chambers,  December  1,  1858.] 

This  was  an  application  made  by  the  defendant  to  stay 
proceedings  in  an  action  of  ejectment  brought  by  husband 
and  wife,  in  right  of  the  wife,  until  sufficient  security  for  de- 
fendant’s costs  should  be  given.  The  application  was  sup- 
ported by  defendant’s  affidavit,  which,  in  substance,  stated 
that  until  lately,  as  defendant  was  informed  and  believed. 
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both  plaintiffs  have  been  permanent  residents  in  the  State  of 
Michigan,  one  of  the  United  States  of  America  : that  the 
plaintiff  (the  wife)  came  to  this  country  in  or  about  the  month 
of  May  or  J une  last,  and  that  she  was  followed  by  her  hus- 
band, who  came  over  about  a month  prior  to  the  date  of  de- 
fendant’s affidavit,  on  the  2nd  November,  instant  : that 
about  a month  ago  both  plaintiffs  called  upon  defendant 
and  the  wife  then  demanded  of  defendant  one-sixth  part  of 
the  land  in  question,  which  she  claimed  as  hers,  with  which 
demand  the  defendant  refused  to  comply  : that  she  then  in- 
formed defendant  that  she  had  come  over  to  this  Province 
for  the  benefit  of  her  health. to  visit  some  of  her  relations 
who  reside  in  this  country,  and  that  she  intended  to  take 
advantage  of  her  being  in  this  Province  to  bring  this  action  : 
that  she  had  written  for  her  husband  to  come  over  to  bring 
the  action,  and  that  he  had  just  arrived  a few  days  before  : 
that  defendant  verily  believed  that  the  permanent  place  of 
residence  of  the  plaintiffs  was  in  the  United  States,  and  that 
they  were  only  residing  temporarily  'in  this  Province  ; that 
they  came  over  solely  for  the  purpose  of  bringing  this  action, 
and  that  he  believed  the  plaintiffs  had  no  real  estate  in 
this  Province  nor  any  personal  estate  to  answer  the  costs  of 
this  suit.  This  affidavit,  as  to  so  much  as  related  to  what 
took  place  upon  the  occasion  of  the  plaintiffs  calling  on  the 
defendant,  was  confirmed  by  an  affidavit  of  the  defendant’s 
wife. 

The  application  was  answered  by  the  affidavit  of  the  plain- 
tiff, Sarah  Henrietta  Wilder,  and  the  affidavit  of  her  sister, 
Mary  Steinhoff — the  important  parts  of  which  appear  in  the 
judgment. 

J.  B.  Bead,  for  the  * defendant,  contended  that  defendant 
•was  entitled  to  stay  proceedings  until  security  for  costs  should 
be  given,  on  the  authority  of  Gill  v.  Hodgson , 1 Prac.  Rep. 
381,  arid  Oliva  (or  Oliver)  v.  Johnson , 5 B.  & Al.  908  ; 1 
Howl.  & Ry.  560. 

J.  A.  Boi/d,  for  the  plaintiff,  contra,  cited  Haiokins  v.  Pat- 
erson, 9 U.  G L.  J.  324  5 3 Prac.  Rep.  253,  and  the  cases 
there  referred  to. 
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Gwynne,  J. — After  the  very  complete  analysis  of  the 
cases  which  Mr.  Justice  Adam  Wilson  has  presented  in  Haw- 
kins y.  Paterson  it  is  not  my  intention  to  review  them  anew. 
I doubt  if  Oliva  v.  Johnson  is  to  be  construed  as  requiring 
an  allegation  of  an  intention  to  reside  permanently  in  the 
country  where  the  suit  is  brought.  It  is  against  the  weight 
of  the  authorities  in  all  the  other  Courts,  and  as  uniformity 
is  what  is  sought  in  all  the  Courts  it  does  seem  to  me  that 
that  object  may  be  well  obtained  by  attributing,  without  any 
forced  construction,  a more  limited  meaning  to  the  words 
there  used.  That  this  case  does  not  lay  down  any  estab- 
lished practice  in  the  Court  of  Queen’s  Bench,  at  variance 
with  the  practice  in  the  other  Courts,  I think  may  be  inferred 
from  the  fact  that  there  is  no  subsequent  case  reported  in  the 
Queen’s  Bench  where  the  Court  adheres  to  the  case  of  Oliva 
v.  Johnson  as  the  rule  of  that  Court.  On  the  contrary,  in 
Drummond  v.  Tillinghist , 1 6 Q.  B.  7 40,  the  Court  seems  to 
make  nice  distinctions  to  evade  it.  It  seems  to  me  the  case 
might  be  reconciled  with  the  other  cases,  if  the  expression 
“and  that  he  intends  to  reside  here,”  (which  expression  does 
not  appear  to  involve  the  absolute  necessity  of  permanent  resi- 
dence being  implied)  should  be  confined  to  a residence  during 
the  progress  of  the  action,  which,  in  Tambiseo  v.  Pacifico , 7 Ex. 
817,  where  Oliva  v.  Johnson  was  cited,  was  held  to  be  suffici- 
ent. An  affidavit  following  the  ivords  in  Oliva  v.  Johnson 
would,  I presume,  comply  with  that  case,  and  so  the  require- 
ments of  the  case  could  be  supplied,  although  the  de- 
ponent retained  a mental  reservation  confining  the  period  of 
continuance  of  his  residence  to  that  of  the  pendency  of  the 
suit.  It  would  seem  therefore  to  be  more  in  accordance  with 
morality  to  require  him,  without  inviting  him  to  retain  any 
mental  reservation,  to  swear  to  his  intention  to  reside  here 
during  the  pendency  of  the  suit  only.  However,  it  appears 
to  me  that  the  affidavits  filed  in  answer  in  this  case  are  suffi- 
cient to  bring  it  within  what  Oliva  v.  Johnson  pronounces  to 
be  necessary,  assuming  the  words  there  used  “continue  to 
reside”  to  point  to  permanent  residence.  The  wife’s  affida- 
vit says  that  she  herself  is  a native  of  the  Township  of 
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Woodhouse  in  this  Province,  and  that  last  winter  she  and 
her  husband  determined  on  settling  in  this  Province  : that 
in  pursuance  of  that  determination  she  came  on  the  1st  of 
May  to  her  sister  in  the  Township  of  Woodhouse  : that  her 
husband  remained  behind  for  the  purpose  of  winding  up, 
and  until  he  wound  up  his  affairs  abroad,  and  that  having 
done  so,  he  followed  her  in  September  : that  they  have 
brought  all  their  household  furniture  and  effects  with  them, 
and  are  resident  at  the  wife’s  sister’s  until  they  can  make 
arrangements  for  acquiring  a property  of  their  own  : that 
they  are  bona  fide  residents  of  the  Province  and  fully  in- 
tend to  remain  here  as  such  : that  they  have  not  come  merely 
for  a visit,  or  for  the  purpose  of  bringing  * this  action,  and 
that  her  husband  is  engaged  in  his  business  (which  is  said, 
in  argument,  to  be  that  of  an  engine  driver)  in  the  County 
of  Perth.  Mary  Steinhoff  confirms  this  affidavit,  and  from 
her  knowledge  of  the  plaintiff’s  affairs  testifies  to  her  belief  in 
its  truth,  and  sets  forth  certain  facts  which  induce  this  belief. 
If  indeed  the  wife  alone  was  resident  in  this  country,  and 
the  husband  was  still  resident  abroad,  I presume  that  the 
defendant  would  be  entitled  to  the  security  upon  the  author- 
ity of  Hammer  v.  Mangles,  12  M.  k W.  313,  notwithstanding 
the  case  of  Mingotti  v.  Drummond,  1 Lord  Kenyon,  469, 
which  is  shortly  reported,  and  would  seem  to  have  proceeded 
upon  the  fact  that  the  contract  which  was  sued  upon  was 
made  with  the  wife,  who  was  a celebrated  Italian  singer,  for 
her  own  services,  the  husband  being  abroad,  and  said  to  be 
never  likely  to  come  to  England.  But  as  the  defendant’s 
own  affidavit  shews  that  the  husband  is  in  this  country,  and 
the  affidavits  filed  in  answer  appear  to  me  to  state  a settled 
intention  of  continued  residence,  I must  discharge  the  sum- 
mons, and  I do  so,  as  I conceive,  without  any  violence  to 
Oliva  v.  Johnson  or  Gill  v.  Hodgson. 


Summons  discharged. 
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Smith  y.  Smith. 


Summons — Moving  against  irregularity — A mendment. 

It  is  not  a sufficient  compliance  with  the  rule  requiring  irregularities  in- 
tended to  be  moved  against  to  be  shewn  in  the  summons,  that  it  can 
be  collected  from  the  affidavits  filed  and  referred  to  in  the  summons 
what  the  irregularities  are. 

Where  the  irregularity  pointed  at  in  the  summons  was  that  an  alias 
writ  against  lands  had  issued  without  a suggestion  or  revival  of 
judgment,  or  an  order  for  the  issue  of  the  execution,  or  the  perform- 
ance of  the  other  pre-requisites  of. the  Common  Law  Procedure  Act, 
and  the  irregularity  pointed  at  in  the  affidavit  was  the  issue  of  an 
alias  writ  without  the  return  of  the  original. : held,  that  the  sum- 
mons did  not  sufficiently  point  out  the  irregularity. 

Amendment  refused,  it  appearing  that  before  argument  the  original 
writ  had  been  returned  and  filed,  and  that  nothing  had  been  made 
thereunder,  nor  aiiy  levy  made. 

[Chambers,  December  4,  1868.] 

Snelling  obtained  a summons  on  this  cause  calling  upon  the 
plaintiff  to  shew  cause  why  an  alias  writ  of  execution  against 
lands  issued  upon  the  28th  day  of  August  last,  “should  not 
be  set  aside  for  irregularity  in  this — that  it  was  necessary  to 
revive  the  judgment  upon  which  it  issued,  or  enter  a sugges- 
tion upon  the  roll,  and  to  obtain  an  order  of  this  Court  for 
leave  to  issue  the  said  writ  of  execution,  and  that  the  other 
prerequisites  to  obtain  the  said  execution  on  the  said  judg- 
ment in  this  action,  as  required  by  the  Common  Law  Proced- 
ure Act  in  that  behalf,  have  not  been  complied  with,  and  on 
other  grounds  disclosed  in  affidavits  filed.” 

By  the  affidavit  upon  which  the  summons  issued  it  appeared 
that  the  judgment  was  recovered  against  the  defendant  on 
the  31st  October,  1861  ; that  on  the  8th  day  of  November, 
1861,  a writ  of  fi.  fa.  against  lands  was  issued,  and  that  with- 
out this  writ  being  returned  or  filed,  an  alias  writ  of  fi.  fa. 
against  lands  had  issued  on  the  28th  of  August  last,  and  that 
,such  last  mentioned  writ  had  issued  without  any  order  author- 
izing its  issue,  and  that  the  prerequisites  of  the  Common  Law 
Procedure  Act  in  that  behalf  were  “not  complied  with  in  the 
issuing  of  the  said  writ.” 

The  affidavits  filed  in  answer  shewed  that  a writ  of  fi.  fa. 
>against  goods  issued  on  the  31st  October,  1861.  That  this 
writ  was  returned  “ null  bona ” and  filed  on  the  8th 
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November,  1861,,  which  writ  was  filed  in  the  office  of  the 
Clerk  of  the  Crown  on  the  4th  December,  1868,  with  a return 
thereon  of  “ no  lands.”  The  Coroner  who  had  this  writ  in 
his  hands  swore  that  he  received  it  on  the  9th  of  November, 
1861  ; that  it  was  never  executed  nor  was  any  thing 
clone  thereunder,  and  that  on  the  30th  day  of  August 
last  he  returned  it  as  a lapsed  writ  to  Messrs.  Boulton  & Mc- 
Carthy. 

McCarthy  shewed  cause  and  objected  : 

1st.  That  the  defendant’s  proceeding  w^as  irregular  in  not 
stating  in  the  summons  the  particular  irregularity  complained 
of,  (within  the  meaning  of  the  rule  of  Court  in  that  behalf) 
by  shewing  what  is  the  event  which  has  happened,  by  reason 
of  which  the  defendant  contends  that  it  was  necessary  for  the 
plaintiff  to  take  the  suggested  proceedings  under  the  Common 
Daw  Procedure  Act  ; apd  he  contended  that  this  omission 
could  not  be  supplied  by  reference  to  the  affidavits  upon 
which  the  summons  issued. 

2nd.  That  if  those  affidavits  be  referred  to  they  disclose 
no  occasion  or  necessity  for  the  plaintiff  to  have  taken  any 
proceeding  under  the  Common  Law  Procedure  Act. 

3rd.  That  the  defendant  is  too  late  in  making  the  applica- 
tion, and  that  he  discloses  no  reason  for  his  not  having  made 
an  earlier  appplication. 

In  answer  to  an  application  by  Mr.  Snelling  for  leave  to 
renew  his  motion  if  the  learned  J udge  should  be  of  opinion 
that  the  summons  was  irregular  in  not  sufficiently  pointing 
to  the  irregularity  complained  of  in  the  execution,  Mr.  Mc- 
Carthy filed  affidavits  to  shew  that  the  proceeding  had  been 
amended  so  as  to  dispense  with  the  necessity  of  any  order 
being  made  as  asked  by  the  summons,  and  he  cited  Jenkins  v. 
Kerhy , 2 U.  C.  L.  J.  N.  S.  164. 

Snelling , contra,  referred  to  Gore  Bank  v.  Gunn , 1 Prac. 
B.  324  ; Billings  v.  Mapalje,  2 Prac.  R.  200  ; McMurrich 
v.  Thompson,  1 Prac.  R.  258  ; Hodgkinson  v.  Whatley , 2 
Or.  & J.  86. 


23 — vol.  iv. 
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G Wynne,  J. — Upon  the  state  of  facts  appearing  in  this 
case,  I am  of  opinion,  firstly,  that  the  objection  to  the  form 
of  the  summons  is  well  taken,  as  it  does  not  comply  with  the 
rule  of  Court,  which  requires  the  ground  of  irregularity 
intended  to  be  insisted  on  to  be  stated  therein. 

The  summons  in  fact  in  itself  shews  no  irregularity — nor 
does  it  state  any  occasion  for  any  proceedings  being  taken 
under  the  Common  Law  Procedure  Act  or  otherwise.  Con- 
sistently with  anything  which  appears  in  the  summons,  the 
judgment  upon  which  the  writs  against  lands  issued  in 
August  may  have  been  recovered  in  1866,  and  a writ  against 
goods  and  an  original  fi.  fa.  against  lands  may  have  been 
issued,  returned  and  filed,  so  as  to  warrant  the  alias  writ 
issuing  in  August.  Moreover  it  is  left  in  uncertainty  in  the 
summons  whether  the  event  which  is  supposed  to  have  occa- 
sioned the  necessity  for  proceeding  under  the  Common  Law 
Procedure  Act  was  the  death  of  one  of  the  parties,  or  lapse 
of  time  without  any  execution  having  been  issued.  In  fact 
the  irregularity  complained  of  appears  only  in  the  affidavit 
upon  which  the  summons  issued,  and  not  in  the  summons 
itself  at  all.  If  it  be  necessary  to  refer  to  the  affidavit  for 
the  purpose  of  ascertaining  the  irregularity  complained  of, 
then  the  rule  which  requires  it  to  be  stated  in  the  summons 
is  not  complied  with.  In  Johnston  v.  McKenna , 9 U.  C. 
L.  J.  293,  and  Jenkins  v.  Kirby , 2 U.  C.  L.  J.  N.  S.  164, 
the  grounds  were  stated  in  the  summons — in  the  former  case 
precisely,  in  the  latter  sufficiently  to  shew  a prima  facie  case 
— but  in  the  present  case  the  point  is  left  quite  in  uncertainty 
what  the  irregularity  complained  of  is,  and  upon  principle 
independently  of  authority  the  summons  appears  to  me  not 
to  be  sufficiently  precise. 

But,  secondly,  if  the  affidavit  be  referred  to,  the  irregulari- 
ty which  has  in  fact  taken  place  appears  to  be  different  from 
that  which  would  seem  to  be  pointed  at  in  the  summons. 
The  affidavit  not  complaining  of  any  want  of  the  issue  and 
return  of  fi.  fa.  against  goods,  and  stating  the  issue  of  a 
fi.fa.  against  lands  in  November,  1861,  and  complaining  of 
the  issue  of  an  alias  writ  against  lands  in  August,  1868, 
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without  the  return  of  the  prior  writ,  must  be  taken,  I think, 
to  admit  the  regularity  of  the  issue  of  the  prior  writs.  The 
irrregularity,  then,  consisted  not  in  any  omission  to  take  a 
proceeding  required  by  the  Common  Law  Procedure  Act,  but 
in  violating  the  general  practice  of  the  Court  by  issuing  an 
“ alias  ” without  the  return  of  the  original  writ. 

The  proceeding  by  revivor  or  suggestion  is  only  necessary 
in  case  of  death,  or  in  case  of  lapse  of  time  without  any  exe- 
cution having  issued,  for  although  by  Holmes  v.  Nezdands  5 
Q.  B.  634,  it  appears  that  a scire  facias  to  revive,  although 
an  execution  had  issued  within  the  year  from  payment,  may 
be  proceeded  with,  still  it  never  was  necessary  that  it  should 
he.  The  writs  which  had  issued  on  the  21st  October  and  8th 
November,  1861,  prevented  the  necessity  for  any  proceeding 
by  way  of  revivor  or  suggestion. 

As  to  the  point  of  laches  or  no  laches  in  the  defendant 
making  the  application,  I do  not  think  it  necessary  to  decide, 
but  I think  it  would  be  but  prudent  for  a defendant,  seeking 
to  set  aside  a proceeding  for  irregularity,  to  explain  in  the 
first  instance  why  he  suffered  so  long  a period  as  three  months 
to  elapse  from  the  issuing  of  the  writ  complained  of  before  he 
makes  his  application. 

As  to  Mr.  Snelling’s  application  to  renew  his  motion  in 
an  amended  form,  I would  be  disposed  to  grant  it,  if  I 
thought  it  would  be  of  any  avail  to  him,  for  no  doubt  vio- 
lence has  been  done  to  the  practice  of  the  Court  by  the 
issue  of  this  alias  writ  before  the  return  of  the  original  to 
warrant  it.  But  in  Chitty’s  Archbold,  11th  ed.  p.  668,  it 
is  laid  down  that  “ in  practice,  where  nothing  has  been 
levied,  it  is  usual  to  issue  the  subsequent  writ  without  get- 
ting the  return  ” (to  the  prior  one)  “ previously  made  ; and 
so  long*  as  the  return  is  made  in  time  to  shew  cause  against 
an  application  to  set  aside  the  subsequent  writ  for  irregu- 
larity for  want  of  it,  that  will  suffice.”  That  has  been  now 
done,  and  it  appears  thereby  that  nothing  has-been  levied  so 
that  in  fact  no  prejudice  has  been  done,  nor  can  lie  said 
to  have  been  attempted  to  be  done  to  the  defendant,  and 
the  irregularity  complained  of  may  be  said  to  be  condoned. 
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In  McMurrich  v.  Thompson,  1 Prac.  Rep.  258,  money  had 
been  levied  under  the  prior  writ,  and  it  is  this  circumstance 
which  called  forth  the  observations  of  Mr.  Justice  Sullivan. 
Where  money  has  been  made,  and  a subsequent  writ  is  issued 
without  the  return  of  a prior  one  the  Court  will  always  pun- 
ish the  irregularity  by  setting  aside  the  writ,  and  with  costs, 
for  the  countenancing  such  a practice  would  open  the  door  to 
the  committal  of  fraud  upon  parties  whom  it  is  the  duty  of 
the  Court  to  protect  from  all  misconduct,  or  temptation  to 
misconduct  in  its  officers.  In  Hoclgkinson  v.  Whalley , 2 Cr. 
& J.  86,  the  ground  for  setting  aside  a ca.  sa . under  which 
defendant  had  been  arrested,  and  which  had  issued  without  a 
return  of  a ft.  fa.  was  that  the  fi.  fa.  had  been  executed  by  a 
levy  ; both  writs  were  executed  at  the  same  time.  Billings  v. 
Rapdje,  2 Prac.  R.  200,  is  to  the  same  purport  so  far  as  it 
applies.  When  a motion  is  made  to  set  aside  a proceeding 
for  irregularity  with  costs,  if  the  party  moving  fails  for  irreg- 
ularity in  his  own  proceedings,  the  rule  is  to  discharge  the 
application  with  costs.  In  this  case  costs  have  not  been 
.asked  for  by  the  summons.  I have  therefore  the  power  to 
exercise  a discretion,  of  which  I gladly  avail  myself  when 
.discharging  this  summons,  as  I feel  I must,  by  doing  so  with 
«out  costs. 


Summons  discharged  without  costs. 
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ADMINISTRATION. 
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the  costs  of  the  application.] — j 
Anonymous , 212. 

2.  Statement  of  Addition .] — The  ! 
statement  of  addition  as  to  the  name  j 
of  a deponent  is  only  descriptive,  : 
not  an  allegation  of  a fact. — Hood  \ 
v.  Cronkrite  ,279. 

Of  party  to  cause — When  nece , - 1 
s:iry.] — See  Inspection  of  Docu-  ! 

MENTS. 


In  prohibiion  cases.] — See  Prc- 
hibiton. 

In  qui  tam  action.] — See  Qui 
Tam  Action. 


AFFIDAVIT  OF  MERITS. 
See  Judgment. 


AGENT. 

Toronto  Law  Agent.] — In  appli- 
cations of  strict  right  it  will  not 
be  assumed  by  the  Court  that  the 
affidavit  made  by  “ the  agent  ” of  a 
person  is  the  professional  Toronto 
agent  of  such  person,  and  that  such 
person  is  a practising  attorney.— 
Leslie  v.  Foley , 246. 

Service  on  Toronto  agent  for 
country  attorney.] — See  Service  of 
Papers. 


ALDERMAN. 

See  Municipal  Election  — 
Municipal  Law. 

AMENDMENT. 

See  Summons  and  Order,  6. 
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APPEARANCE. 

Entered  in  wrong  Court .] — An 
appearance  to  a writ  in  the  Common 
Pleas  was  filed  in  the  cilice  of  a 
Deputy  Clerk  of  the  Crown  who 
was  also  Clerk  of  the  County  Court, 
but  by  mistake  was  put  with  the 
County  Court  papers,  and  the  stamp 
necessary  for  an  appearance  in  a 
Superior  Court  suit  was  not  affixed. 
The  plaintiff  signed  judgment  as  on 
default  of  appearance. 

Held  that  the  appearance  was  a 
nullity,  and  was  absolutely  void 
under  the  Stamp  Act,  and  leave 
was  refused  to  have  the  stamp  af- 
fixed as  of  the  day  of  filing,  or  to 
take  it  off  the  County  Court  files. — 
The  Bank  of  Montreal  v.  Harrison 
331. 

By  infant .} — See  Infant.  . 

Last  day  for  appearance  falling 
on  Sunday .] — See  Ejectment,  1. 

See  Attorney,  2. 


ARBITRATION. 

1.  Right  of  parties  to  go  into  case 
afresh  before  an  umpire .] — Where  a 
case  is  referred  to  the  award  of  two 
persons,  and  in  case  of  disagree- 
ment to  the  decision  of  a third  per- 
son, either  as  an  umpire  or  as  a third 
arbitrator,  the  parties  have  the 
right  to  insist  that  such  third  arbi- 
trator or  umpire  shall  have  -before 
him  the  evidence  and  witnesses 
produced  before  the  two  arbitrators, 
as  well  as  the  right  to  appear  and 
state  their  case  to  such  third  arbi- 
trator or  umpire,  before  a binding 
award  can  be  made. — In  re  Soid.es 
v.  Morton , 249. 

2.  Service  of  notice  of  award  and 
demand. ] — A County  Court  and  a 
Division  Court  suit  and  all  disputes 
were  referred  to  arbitration,  and  a 


sum  of  money  awarded  to  be  paid 
by  A.  to  B.  after  ten  days’  notice 
of  the  award.  The  notice  was 
served  upon  the  attorney  who  had 
acted  for  A.  on  the  arbitration,  but 
who  disclaimed  any  right  otherwise 
to  represent  him.  Held,  that  the 
surviee  was  insufficient. — In  re 
Burns  v.  Rotter , 61. 

ARREST. 

1.  Setting  aside  order  for , made 
by  C ounty  Judge — Grounds for  inter - 
ferenced — There  is  a broad  distinc- 
tion, on  an  application  to  set  aside 
an  order  for  an  arrest,  between  an 
order  based  on  affidavits  deficient 
in  statutable  requirments,  and 
those  containing  statements  from 
which  different  conclusions  might 
fairly  be  drawn  by  different  Judges. 

In  a case  coming  under  the  latter 
head,  a Judge  in  Chambers  declined 
to  set  aside  an  order  for  arrest  by 
a County  Court  Judge  of  competent 
authority,  preferring  to  leave  it  to 
the  full  Court. 

Nor  would  he  interfere,  the  evi- 
dence . being  conflicting,  on  the 
ground  that  it  was  not  the  intention 
of  the  defendant  to  leave  the  coun- 
try.— McGuffin  v.  Cline , 134. 

2.  Order  for  too  great  an  amount  d\ 
—But  as  tiie  order  was  granted  for 
a sum  greater  than  that  warranted 
by  the  allegation  in  the  affidavit, 
the  amount  for  which  the  defendant 
was  held  to  bail  was  directed  to  be 
reduced  to  the  correct  sum,  without 
setting  aside  the  order. — lb. 

3.  Waiver  d\ — The  defendant  does 
not,  by  putting  in  special  bail, 
waive  objections  not  of  a technical 
nature. — lb. 

Insufficient  compliance  with  order 
in  insolvency .] — See  Insolvency,  1. 

See  Bail — Prisoner. 
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ASHBURTON  TREATY. 

See  Extradition. 

ATTACHMENT  OF  DEBTS. 

1.  Unliquidated  damages.  ] — 
Claims  for  unliquidated  damages 
cannot  be  attached  until  judgment, 
by  which  alone  they  become  debts. — 
The  Bank  of  Toronto  v.  Burton , 
56. 

2.  Issued — A suit  was  pending 
between  the  judgment  debtor  and 
the  garnishees  as  to , the  claim 
sought  to  be  attached.  Queer e,  as 
to  the  propriety  of  directing  an 
issue,  and  as  to  the  proper  mode  of 
procedure  in  such  case. — lb. 

ATTORNEY. 

1.  None  before  appearance.  ] — 
Until  after  appearance  a defendant' 
has  no  attorney  in  the  cause , and 
an  affidavit  by  a person  calling 
himself  such  was  therefore  held 
insufficient  to  support  an  applica- 
tion to  claim  the  venue. — Hood  v. 
Cronkrite , 279. 

2.  Death  of. — On  the  death  of  an 
attorney  in  a suit  it  is  only  neces- 
sary to  notify  the  other  side  of  his 
death  and  the  appointment  of  ano- 
ther in  his  place. — Bank  of  Mon- 
treal v.  Harrison , 331. 

Endorsement  of  name  of  and  of 
agent  on  writ.] — See  Ejectment,  2. 

Toronto  law  agent.  ] — See 
Agent. 


BAIL. 

1.  Action  on  bail  bond — Staying 
paoceedingsh]  — Plaintiff  had  R. 
arrested  on  mesne  process  on  14th 
November,  1867,  P.  and  H.  became 
his  bail  to  the  Sheriff.  Special  bail 
was  not  put  in  within  ten  days,  and 
on  25  th  November  plaintiff  took  an 


assignment  of  Sheriff’s  bail  bond 
and  brought  an  action  on  it.  Special 
bail  was  put  in  and  perfected  upon 
28th  November,  and  notice  given. 

Held , that  the  bail  were  entitled 
to  have  the  proceedings'  stayed  on 
payment  of  costs. — Hall  v.  Remily 
ei  al..  177. 

2.  Application  for  bail  by  prison- 
ers committed  for  murder— Delay  of 
trial.  ] — On  an  application  by  pris- 
oners in  custody  on  a charge  of 
murder,  under  a coroner’s  warrant, 
to  be  admitted  to  bail,  it  is  proper 
to  consider  the  probability  of  their 
forfeiting  their  bail  if  they  know 
themselves  to  be  guilty. 

Where  in  such  case  there  is  such 
a presumption  of  the  guilt  of  the 
prisoners  as  to  warrant  a grand  jury 
in  finding  a true  bill,  they  should 
not  be  admitted  to  bail. 

The  fact . of  one  assize  having- 
passed  over  since  the  committal  of 
the  prisoners,  without  an  indict- 
ment having  been  preferred,  is  in 
itself  no  ground  for  admitting  them 
to  bail. 

The  application  is  one  to  discre- 
tion and  not  of  right,  the  prisoners 
not  having  brought  themselves 
within  31  Car.  II.  cap.  2,  sec.  7, 
by  applying  on  the  first  day  of  the 
assize  to  be  brought  to  trial. — The 
'Queen  v.  Midlady  and  Donovan , 
314. 

Waiver  by  glutting  in  special  bail. ] 
— See  Arrest,  3. 

Render  by — Arrest.  ] — See  Pris- 
oner, 3. 

Facts  requiring.] — See  Habeas 
Corpus. 

BANK. 

See  Corporation. 
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BILL  OF  EXCHANGE. 

Damages .] — Damages  which  may 
be  claimed  on  non-payment  of  a 
bill  of  exchange  cannot  be  so  claim- 
ed by  reason  of  its  non-acceptance. 
— Bank  of  Montreal  v.  Harrison , 
31. 


BOND. 

1.  Action  on  bond — Limit  of  am- 
ount— Penalty .] — Action  on  bond 
payable  by  instalments.  J udgment 
was  entered  for  the  amount  of  the 
penalty.  Proceedings  were  had 
from  time  to  time  by  sci.fa.  Held, 
that  the  defendants  were  bound  to 
pay  the  expense  of  levying  the  sum 
due,  but  that  the  whole  amount 
the  plaintiffs  were  entitled  to 
recover  is  limited  to  the  penalty.- — 
Handall  et  al.  v.  Burton  et  ad.,  9. 

2.  Interest  on  penalty.']  — The 
plaintiff  may  not  charge  interest  on 
the  penalty,  or  amounts  remaining 
due  thereon. — lb. 


CERTIORARI. 

By  plaintiff- — Replevin.] — Where 
in  an  action  of  replevin  in  a County 
Court,  the  plaintiff  shewed  clearly 
that  he  had  reason  to  believe  that 
the  title  to  land  would  be  brought 
in  question  by  the  defendant,  a 
writ  of  certiorari  was  granted  to 
remove  the  cause  to  the  Court  of 
Queen’s  Bench. — Heaton  v.  Corn- 
wall^ 148. 

To  remove  conviction  under  Mas- 
ter and  Servants  Act.] — See  Master 
-and  Servant. 


CHARTER. 
See  Corporation. 


CONTEMPT. 

Punishment  for  non-compliance 
zuith  Judge’s  order.] — See  Insol- 
vency, 1 — Insolvent  Debtor,  2. 

CONYICTON. 

See  Master  and  Servant. 

CORPORATION. 

Forfeiture,  of  Bank  Charter — 
Effect  on  tenure  of  office  by  Presi- 
dent &c. — Service  of  process.] — 
Service  of  process  was  made  upon 
A.  as  President  of  a Bank.  The 
last  election  of  officers  was  in  J une, 
1866,  when  A.  was  elected  Presi- 
dent for  one  year.  No  election  of 
President  or  Directors  had  taken 
place  since  then,  and  A.  in  fact 
never  resigned  his  office  as  Presi- 
dent. In  September,  1866,  the 
Bank  suspended  specie  payments, 
and  before  sixty  days  thereafter 
they  assigned  their  property  and 
assets  to  trustees,  and  from  thence 
had  ceased  to  do  business  as  a 
Bank.  It  was  provided  by  the 
ehartei^  amongst  other  things,  that 
a suspension  of  specie  payment  for 
sixty  days,  or  an  excess  of  the 
debts  of  the  bank  by  three  times 
the  paid-up  stock  and  deposits,  tfec., 
should  operate  as  a forfeiture  of  the 
charter,  &c. 

Held,  1.  That  the  total  annihila- 
tion of  the  Bank  was  not  contem- 
plated by  these  provisions,  and  it 
did  not  follow  from  the  loss  of  the 
charter  that  there  must  be  a disso- 
lution for  all  purposes. 

2.  That  some  formal  process  is 
necessary  finally  to  determine  and 
put  an  end  to  all  the  functions  of  a 
corporation. 

3.  That  notwithstanding  the  sus- 
pension and  assignment,  the  Bank 
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was  still  a corporate  body,  liable 
to  have  its  property  sold  or  admin- 
istered for  the  satisfaction  of  debts. 

4.  That  A.  must  still  be  looked 
upon  as  the  president  of  the  Bank  ; 
— and  an  application  to  set  aside 
a the  service  upon  him  was  discharg- 
ed with  costs. — Brooke  v.  The  Bank 
of  Upper  Canada , 162. 

COSTS. 

1.  Costs  of  the  day — Conditional 
order  to  defendant  to  put  off  triad  at 
his  option .] — The.  defendant  obtain- 
ed a Judge’s  order  in  these  words  : 
— “I  do  order  that  the  trial  of  this 
cause  be  put  off  to  the  next  Spring 
Assizes  for  York,  and  that  the  re- 
cord now  entered  for  trial  be  with- 
drawn,- and  that  said  trial  be  so' 
put  off  on  payment  of  costs.” 

The  costs  were  taxed,  • but  the 
defendant  refused  to  pay  them. 
The  record  was  not  withdrawn. 
The  plaintiff  then  applied  to  com- 
pel the  defendant  to  pay  these  costs, 
and  to  rescind  the  order  and  pay 
the  costs  of  the  day,  &c.' 

Held f,  that  as  the  record  was  not 
withdrawn,  and  was  a remanet,  the 
order  should  be  treated  as  a condi- 
tional order,  and  that  the  defend- 
ant could  not  be  compelled  to  pay 
the  costs  ; but  the  part  of  the  sum- 
mons applying  for  a rescission  of 
the  order  was  made  absolute.] — 
Brega  v.  Hodgson , 49. 

2.  Full  costs — Effect  of  verdict .] — 
In  an  action  for  goods  sold  and  de- 
livered, the  plaintiff  claimed  $453.- 
50,  but  the  verdict  of  the  jury  de- 
cided that  his  proper  claim  was 
only  $324  77  ; of  this  $155  was 
paid  before  action,  thus  leaving 
$169  77  as  the  amount  due  when 
the  action  was  brought.  A certi- 
ficate for  full  costs  was  refused. 


The  verdict  of  the  jury  must  de- 
termine for  all  purposes  of  costs 
the  amount  of  the  plaintiff’s  claim.] 
— Brown  v.  Me  Adam,  54. 

3 . Reduction  by  payment.  ]-Except 
in  very  special  cases,  certificates 
will  be  refused  when  the  claim  is 
reduced  by  payment  within  the 
jurisdiction  of  an  inferior  cour:.-/6. 

4.  Verdict  in  seduction  for  5s.— 
Damages  on  demurrer  remitted .] — 
A declaration  contained  two  counts, 
one  for  seduction  of  the  plaintiff’s 
daughter,  and  the  other  for  neces- 
saries supplied  for  the  child.  Plea 
of  not  guilty  to  first  count,  demur- 
rer to  second.  The  issue  in  fact 
was  tried  first  and  verdict  for  the 
plaintiff  for  five  shillings.  Judg- 
ment was  afterwards  given  for 
plaintiff  on  the  demurrer,  whereup- 
on plaintiff  remitted  on  the  roll  all 
damages,  without  excepting  costs, 
under  the  second  count,  and  sign- 
ed judgment  for  the  5s.  and  full 
costs  taxed.  On  a summons  for 
the  revision  of  the  taxation,  &c., 

Held,  That  the  plaintiff  was  en- 
titled to  the  costs  of  the  demurrer 
of  the  second  count,  although  it 
would  have  been  the  more  correct 
form  to  have  excepted  the  costs  in 
the  remittitur. 

An  action  of  seduction  may, 
under  some  circumstances,  be 
brought  “to  try  a right,”  or  the 
grievance  therein  complained  of, 
may  be  “wilful  and  malicious,”  and 
therefore  as  the  verdict  was  under 
$8,  and  the  Judge  did  not  certify, 
the  plaintiff  was  not,  upon  the 
verdict,  entitled  under  C.  L.  P. 
Act,  sec.  324,  to  any  costs  what- 
ever, but 

As  the  statute  is  confined  to  a 
verdict  or  assessment  the  plaintiff 
was  entitled  to  full  costs  of  the 
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demurrer. — Townsend  v.  Sterling , 
125. 

Revision — Vouchers — When  not 
filed  on  original  taxation .] — Tax- 
ing officers  should  not  allow  any 
items  for  which  there  are  not  proper 
vouchers,  and  these  vouchers,  (ex- 
cept briefs,  &c.)  should  be  filed, 

On  revision  of  taxation  by 
Deputy  Clerks  of  the  Crown,  the 
Master  is  not  to  allow  any  items 
which  are  not  verified  by  vouchers 
which  have  been  so  filed  on  the 
original  taxation.-  Wilson  v.  Moulds , 
101. 

Security  for  costs.] — See  Same. 

COSTS  OF  THE  DAY. 

See  Costs,  1. 

COUNTERFEITING. 

See  Extradition,  ‘8. 

DAMAGES. 

On  breach  in  administration  bond.] 

— See  Administration. 

DECLARATION.  ■ 

See  Irregularity. 

DELAY. 

See  Irregularity — Issue  Book — 

Judgment,  4. 

DEMURRER. 

' Damages  on,  remitted — Costs.] — 
See  Costs,  4. 

DIVISION  COURTS. 

1 . Jurisdiction-Prohibition-Title 
to  land.] — A.,  intending  to  make  a 
line  fence  between  his  land  and 
that  of  B.,  by  mistake  made  the 
fence  on  B.’s  land.  Afterwards,  a 


correct  line  having  been  run,  it  was 
agreed  that  A.  and  B.  should  each 
make  a portion  of  the  fence  on  the 
correct  line.  B.,  in  making  his 
share,  used  the  rails  of  the  old  fence 
| made  by  A.  A.  sued  B.  in  the 
Division  Court  for  the  price  of  the  „ 
rails  so  used,  and  the  Judge  having 
decided  in  his  favour,  B.  applied 
for  a prohibition  ; but  held,  that 
the  Judge  had  jurisdiction. — Re 
JBradshaiu  v.  Duffy,  50. 

2.  Jurisdiction  — Reduction  of 
claim  by  payment  or  set-off.] — Held, 
that  a balance  of  an  account  which 
originally  exceeded  $200,  but  had 
been  reduced  by  payment  (not  set- 
off) to  $100,  was  within  the  juris- 
diction of  a Division  Court. — In  re 
Miron  and  McCabe,  171. 

3.  Jurisdiction  — Contract  and 
breach.]— The  defendants  at  Toron- 
to agreed  to  sell  to  the  plaintiffs  at 
Kingston  certain  barrels  of  oil. 
Upon  the  oil  being  delivered  at 
Kingston,  it  was  found  to  run  short, 
and  an  action  was  brought  for  the 
shortage  in  the  Division  Court  at 
Kingston.  It  was  objected  by  de- 
fendants that  the  action  could  not 
be  brought  in  Kingston,  but  the 
Judge  overruled  the  objection, 
whereupon  a prohibition  was  asked 
for,  and  .it  was 

Held,  that  the  action  should  have 
been  brought  where  the  defendants 
resided. — Carsley  v.  Fisken,  et  al., 
255. 

EJECTMENT. 

1 . Last  day  for  appearance  falling 
on  a Sunday  f] — Ejectment  sum- 
mons served  on  15th  February, 
(not  being  Leap  Year).  J udgment 
signed  in  default  of  appearance  on 
the  4th  March,  the  3rd  March,  the 
last  of  the  sixteen  days  within 
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which  defendant  had  to  appear, 
being  a Sunday.  Held,  regular. — 
Cline  v.  Cawley , 87. 

2.  Endorsement  on  writ — Attor- 
ney and  agent. ] — A writ  of  eject- 
ment should  be  endorsed  with  the 
name  and  abode  of  the  attorney 
actually  suing  out  the  same 
whether  he  sues  out  the.  same  as 
agent  for  the  attorney,  or  as  him- 
self the  attorney  for  the  plaintiff. 
Webster  v.-  Gore,  169. 

3.  Endorsement  of  ( service  on 
writ. ] — It  is  unnecessary  for  the 
person  serving  a writ  of  summons 
in  ejectment  to  make  the  endorse- 
ment of  such  service  within  three 
days,  as  required  by  C.  L.  P.  Act., 
sec.  19 — that  provision  not  apply- 
ing to  actions  of  ejectment. — Lee- 
son  v.  Higgins,  340. 

4.  Ejectment  Act.'] — Sernble  that 
the  Ejectment  Act,  as  it  stands,  is 
intended  to  contain  all  provisions 
necessary  to  carry  out  proceedings 
in  ejectment. 

5.  Letting  in  landlord  to  defend.] 
— One  Casselman  claiming  under 
a sheriff  ’s  sale,  recovered  possession 
by  ejectment  of  the  land  in  dispute 
against  defendant,  who  had  been 
his  tenant  at  will  since  the  pur- 
chase at  Sheriff’s  sale,  and,  on  the 
20th  of  July,  1866,  turned  him  out 
of  possession  ; but  the  premises 
were  left  vacant.  On  the  29th  of 
March,  1866,  plaintiff  commenced 
the  present  action  of  ejectment 
against  defendant,  and  on  the  8th 
of  June,  1867,  was  put  in  possession 
under  a writ  in  this  suit.  Cassel- 
man then  applied  to  set  sside  this 
judgment,  and  to  be  let  in  to  defend 
as  landlord,  but 

Held,  that  he  must  be  left  to  his 
ordinary  remedy  by  ejectment.] — 
Cameron  et  al.  v.  Murphy,  132. 


6.  Against  landlord  and  tenant — 
Striking  out  name  of  latter.] — In 
an  action  against  a landlord  and 
his  tenant,  the  latter  being  in 
actual  possession,  held,  though  with 
much  doubt,  that  the  name  of  the 
tenant  might  be  struck  out  of  the 
proceedings. 

Doubts  as  to  the  propriety  of  the 
practice  laid  down  in  D’Arcy  v. 
White,  24  U.  C.  R.  570 .—Kerr  v. 
Waldie  et  al.,  138. 

7.  Change  of  venue — Defendant 
a County  Judge — Overholding  ten- 
ants act.] — Held,  that  the  fact  of  a 
defendant  being  a Count j Judge, 
where  the  plaintiff  might  otherwise 
have  proceeded  under  the  Over- 
holding Tenant’s  Act  of  1868,  and 
'thereby  have  obtained  a more  sum- 
mary remedy,  is  sufficient  reason 
to  change  the  place  of  trial  in  an 
action  of  ejectment. 

Quoere,  whether  the  circumstance 
of  defendant  being  a County  Judge 
is  not,  in  itself,  sufficient  to  give 
plaintiff  the  right  to  have  the  place 
of  trial  changed  on  grounds  of  pub- 
lic policy. — Anonymous,  310. 

8.  Staying  proceedings  until  costs 
of  former  action  paidd\ — Plaintiff  in 
ejectment  claimed  to  recover  in  a 
second  action  the  same  land  as  he 
had  sued  for  in  a former  action,  and 
under  a forfeiture  in  the  same  lease, 
but  the  forfeiture  on  which  the 
second  action  was  brought  was  a 
new  forfeiture,  and  had  been  incur- 
red long  subsequent  to  the  obtaining 
judgment  in  the  prior  action.  On 
an  application  by  the  defendant  to 
stay  proceedings  until  the  plaintiff 
should  pay  the  costs  of  the  first 
judgment  and  execution  : 

Held,  that  as  the  second  action 
was  not  brought  for  the  same  cause 
as  the  first,  the  application  must  be 
refused. 
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Queers,  If  it  were  shewn  that  the 
question  involved  in  the  second 
suit  had  been  involved  in  and  could 
have  been  tried  by  the  first,  and 
that  the  second  suit  was  brought 
vexatiously. — Bell  v.  Cuff,  155. 

9.  Particulars  of  claim .] — A de- 
fendant is  entitled  to  particulars  of 
a plain  tiff’s  claim  in  an  action  of 
ejectment  after  appearance,  or  at 
any  other  stage,  if  it  appear  proper 
to  a Judge  that  he  should  have 
them — Watson  etal.  v.  Brewer,  202. 

10.  Defendant  retaking  possession 
after  hah.  fac.  poss.  executed .] — A 
writ  of  hah.  fac.  pass,  was  complete- 
ly executed,  and  possession  given 
to  plaintiff.  Three  weeks  after- 
wards, the  defendant  (claiming  to 
be  equitably  entitled,  and  who  was 
informed  and  found  that  the  premises 
were  vacant,  and  the  door  of  the 
house  unfastened,  and  who  denied 
knowledge  of  who  opened  it),  re- 
took possession. 

Held,  that  the  plaintiff  was  not 
entitled  to  a rule  to  have  possession 
re- delivered  to  him,  or  to  an  attach- 
ment against  the  defendant  as  for 
contempt. — McDermott  v.  McDer- 
mott, 252. 


EXECUTION. 

1.  29  h 30  Vic.  cap.  42,  sec.  6 — 
Return  of  a subsequent  before  a prior 
writ  of  fi.  fa.~\ — A.  and  then  B. 
placed  writs  oifi.fa.  in  the  hands 
of  a sheriff,  against  the  goods  of  C. 
Notwithstanding  that  the  goods 
were  apparently  exhausted  A.  re- 
fused to  withdraw  his  writ  or  take 
a return  of  nulla  bona,  whereby  B. 
was  prevented,  by  the  operation  of 
29  &,  30  Vic.,  cap.  42,  sec.  6,  from 
proceeding  against  lands  ; and  the 
Sheriff,  feeling  bound  by  that  Act, 
declined  to  return  the  second  writ 


| as  long  as  the  first  remained  in  his. 
hands. 

Under  these  circumstances  an 
ordei  was  made  on  the  application 
of  B.  directing  the  Sheriff  to  return 
the  second  writ  Unulla  bona.” 

Semble,  that  the  first  execution 
creditor  should  have  notice  of  such 
an  application. 

Remarks  upon  the  embarrass- 
ment resulting  from  the  operations 
of  the  above  statute. — Gleason  v. 
Gleason  etal.,  117. 

2.  Vexatious  proceedings  in  en- 
forcing execution.^— The  plaintiff 
recovered  a verdict,  but  delayed 
for  some  months  in  seeking  to  en- 
force it.  He  then,  notwithstand- 
ing the  repeated  offers  of  the  de- 
fendant’s attorneys  to  pay  the  debt 
and  costs  when  taxed,  immediately 
after  taxation  entered  judgment, 
and  without  notice  to  the  defend-  * 
ant  put  a fi.  fa.  in  the  Sheriff ’s 
hands  to  levy  on  his  goods  forth- 
with, which  was  done.  Some  items 
wrnre  subsequently  struck  off  the 
bill  on  revision. 

On  an  application  by  the  defend- 
ant for  relief,  it  was  held  that  the 
plaintiff’s  conduct  was  vexatious 
and  oppressive,  and  an  abuse  of 
the  process  of  the  'Court;  and  it 
was  ordered  that  the  defendant 
should  be  discharged  from  th efi.fa. 
upon  payment  of  the  judgment, 
less  the  costs  struck  off  on  revision, 
and  the  costs  of  the  fi.fa.  and  part 
of  the  interest. — Anonymous,  242. 

Seizure  under — Claim  for  taxes. 
— See  Taxes. 


EXTRADITION. 

1.  Ashburton  treaty— Assault  with 
intent  to  murder .] — The  express  car 
of  a railway  train  on  one  of  the 
roads  in  one  of  the  United  States  of 
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America  was  broken  into  and  plun- 
dered by  five  or  more  men,  two  or 
three  of  whom  fired  at  the  conduc- 
tor, who  was  endeavouring  to  stop 
them  as  they  were  moving  off  with 
the  engine,  &c.  The  conductor 
-was  at  the  time  about  eight  feet 
from  the  person  who  fired  the  first 
shot,  and.  the  ball  passed  through 
his  coat.  This  person  was  a brother 
of  the  prisoner  Reno.  The  express 
messenger  swore  to  the  identity  of 
the  prisoners  and  as  to  tfie  identity 
of  the  person  who  fir^d  the  first 
shot.  The  prisoners  were  arrested 
in  Canada  at  the  instance  of  the 
Express  Company,  and  demanded 
for  extradition  by  the  United  States 
authorities.  The  prisoners  offered 
evidence  on  their  examination  to 
prove  an  alibi . 

That  the  words  in  the  first  war- 
rant, “did  feloniously  shoot  at  &c., 
with  intent, &c.,  to  kill  and  murder,” 
are  included  in  the  words  used  in 
the  Extradition  Treaty  and  Act, 
which  speaks  of  an  “assault  with 
intent  to  commit  murder,”  and 
therefore  the  Warrant  was  not  bad 
on  that  ground. — Regina  v.  Frank 
Reno  and  Charles  Anderson. 

2..  Jurisdiction  of  magistrate — 
Warrant .] — It  is  not  indispensable 
that  the  authority  of  the  magistrate 
should  be  shewn  on  the  face  of  a 
warrant  of  commitment,  and  where 
the  crime  has  been  committed  in  a 
foreign  country,  and  the  commit- 
ting magistrate  has  (as  Mr.  .Mc- 
Micken  had  in  this  case  jurisdic- 
tion in  every  county  in  Ontario, 
the  warrant  is  not  bad,  though 
dated  at  Toronto,  the  county  men- 
tioned in  the  margin  being  York, 
but  directed  to  the  constables,  &c., 
of  the  County  of  Essex,  and  being 
signed  by  the  police  magistrate  as 
such  for  the  County  of  Essex. — lb. 


3.  Duty  of  magistrate  under  Act.] 
— Under  31  Yic.  cap.  94,  the  last 
Extradition  Act,  all  that  the  com- 
mitting magistrate  or  the  Court  or 
a Judge  has  to  do  is  to  determine 
whether  the  evidence  of  criminality 
would,  according  to  the  laws  of 
Ontario,  justify  the  apprehension 
and  committal  for  trial  of  the  ac- 
cused if  the  crime  had  been  com- 
mitted therein. — lb. 

4.  Final  decision.] — Such  de- 
cision if  adverse  to  the  prisoner 
does  not  conclude  him  ; as  the 
question  of  extradition  or  discharge 
exclusively  rests  with  the  Governor 
General. — lb. 

5.  Evidence  for  prisoner — Effect 
of] — Evidence  offered  to  a mag- 
istrate by  a prisoner  on  an  ex- 
amination of  this  kind,  by  way  of 
answer  to  a strong  prima  facie  case, 
may  perhaps  properly  be  taken,  but 
would  not  justify  the  magistrate  in 
discharging  the  prisoner.  And 
qucere , whether  it  was  not  the  in- 
tention of  31  Yic.  to  transfer  to 
the  Governor  exclusively  the  con- 
sideration df  all  the  evidence,  that 
he  might  determine  whether  the 
prisoner  should  be  delivered  up. 
The  magistrate  cannot  weigh  con- 
flicting evidence  to  try  -whether  the 
prisoner  is  guilty  of  the  crime 
charged. — lb. 

6.  Evidence.] — Under  the  cir- 
cumstances of  this  case,  there  was 
sufficient  prima  facie  evidence  of 
the  criminality  of  the  prisoners  to 
warrant  a refusal  to  discharge  them, 
and  there  was  evidence  to  go  to  a 
juiy  to  lead  to  the  conclusion  that 
the  intent  of  the  prisoners  was,  at 
the  time  of  the  shooting,  to  com- 
mit murder. — lb. 

7.  Duty  of  Judge.] — The  duty  of 
the  Court  or  a Judge  on  * habeas 
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corpus  in  such  cases,  is  to  . deter- 
mine on  the  legal  sufficiency  of 
the  commitment,  and  to  review  the 
magistrate’s  decision  as  to  there 
being  sufficient  evidence  of  crimi- 
nality.— lb. 

8.  Counterfeiting  — Forgery .] — 
A prisoner  was  arrested  in  Upper 
Canada  for  having  committed  in 
the  United  States  “the  crime  of 
forgery,  by  forging,  coining,  &c., 
spurious  silver  coin,”  &c. 

Held , That  the  offence  as  above 
charged  did  not  constitute  the 
crime  of  “ forgery”  within  the 
meaning  of  the  Extradition  Treaty 
or  Act. 

That  it  certainly  is  not  the  crime 
of  forgery  under  our  law,  and  there- 
fore the  prisoner  could  not  be  ex- 
tradited. Definition  of  the  term  “for- 
gery” considered. — In  re  Trueman 
B.  Smith , 215. 

Police  Magistrate — Appointment 
of] — See  Police  Magistrate. 

FI.  FA. 

See  Execution. 

FORGERY. 

See  Extradition. 

FRAUDULENT  PREFER- 
ENCE. 

See  Insolvency.  2,  7. 

GARNISHEE. 

See  Attachment  of  Debts. 


HABEAS  CORPUS. 

1.  29,  30  Vic.  cap.,  4-5 — Revisory 
■powers  of  Judges  of  Superior  Courts 
over  decisions  of  magistra  tes — Bail.  ] 
— The  28  & 30  Vic.,  cap.  45  had  in 
view  and  recognizes  the  right  of 
every  man  committed  on  a criminal 


charge  to  have  the  opinion  of  a 
J udge  of  a Superior  Court  upon  the 
cause  of  his  commitment  by  an  in- 
ferior jurisdiction. 

The  Judges  of  the  Superior 
Courts  are  bound,  when  a prisoner 
is  brought  before  them  under  that 
statute,  to  examine  the  proceedings 
and  evidence  anterior  to  the  war- 
rant of  commitment,  and  to  dis- 
charge him  if  there  does  not  appear 
sufficient  cause  for  his  detention. 

The  evidence  in  this  case  war- 
ranted the  magistrates  in  requiring 
bail. — The  Queen  v.  Mosier , 64. 

2.  31  Vic.  cap.  16 — Warrant  of 
commitment.] — A warrant  of  com- 
mitment under  31  Vic.  c.  16,  sign- 
ed by  one  qualified  J.  P.  and  by  an 
alderman  who  has  not  taken  the 
necessary  oath,  is  invalid  to  uphold 
the  detention  of  a prisoner  confined 
under  it,  though  it  might  be  a jus- 
tification to  a person  acting  under 
it,  on  an  action  against  him. 

The  mere  fact  of  the  warrant 
having  been  countersigned  under 
j the  Statute  by  the  Clerk  of  the 
i Privy  Council,  does  not  withdraw 
the  case  from  the  jurisdiction  of  a 
Judge  on  a habeas  corpms. 

The  prisoner  may  contradict  the 
return  to  the  writ  of  Jmbeas  corpus 
by  shewing  that  one  of  the  persons 
who  signed  the  warrant  was  not 
a legally  qualified  J.  P. — Reg.  v. 
Boyle,  256. 

3.  Return  to  writ,] — A writ  of 
habeas  corpus  directed  to  a gaoler 
was  sent  to  the  Clerk  of  the  Crown 
with  a return  stating  that  he  held 
the  prisoners  under  a warrant  of 
committal  annexed,  but  was  unable 
to  produce  theiti  for  want  of  means 
to  pay  for  their  conveyance.  This 
return  having  been  marked  by  the 
Clerk  “Returned  and  filed,”  tlrc.,  a 
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Judge  m Chambers  allowed  these 
papers  to  be  withdrawn  for  the 
purpose  of  having  another  return 
made.  The  prisoners  were  after- 
wards produced  with  the  writ,  to 
which  the  foregoing  return  was  an- 
nexed and  another  stating  that  the 
prisoners  were  held  under  the  war- 
rant already  spoken  of  and  a sub- 
sequent warrant  by  which  an  alleg- 
ed defect  in  the  first  was  intended 
to  be  cured  : 

Held , That  the  first  return  was 
in  fact  no  return,  merely  alleging 
matters  of  excuse  for  not  making  a 
return. 

That  a return  cannot  be  filed 
until  it  has  been  read  before  the 
Judge,  and  that  the  second  return 
was  authorized. — Reg.  v.  Reno  and 
Anderson , 281. 

Charging  prisoner  in  execution .]' 
— See  Prisoner,  2. 

HAB.  FAC.  POSS. 

Sei  Ejectment,  10. 


IMPRISONMENT. 

Purposes  of,  considered .] — See  In- 
solvency, 1. 

Insolvent  debtor — Contempt.  ] — 
See  Insolvent  Debtor,  2. 

INFANT. 

Appearance  — Prochein  amy.] — 
An  appearance  entered  by  attorney 
for  an  infant  defendant  {no prochein 
amy  having  been  appointed)  is  a 
nullity,  not  an  irregularity.  Inter- 
locutory judgment  cannot  be  signed 
till  after  prochein  amy  appointed. 
— Fountain  v.  McSween , 240. 


INSOLVENCY. 

1.  Order  by  Judge  to  produce  books 
— Contempt  — Punishment , nature 
of  ] — An  Insolvent  was  ordered  by 
a County  J udge  to  produce  certain 


books  and  papers.  These  were  at 
the  time  at  Bruce  Mines,  and  the 
insolvent  did  not  feel  called  upon  to 
go  there  for  them, and  an  order  was 
made  ex  parte  for  his  committal  for 
disobedience  of  the  order.  The  in- 
solvent had,  however,  in  the  mean- 
time, taken  the  books  to  Montreal 
and  given  them  to  one  PI.  to  hand 
to  the  assignee.  He  was  then  ar- 
rested, and  subsequently  applied 
for  his  discharge,  which  was  refus- 
ed. The  books  were  afterwards 
handed  over  to  the  proper  person, 
though  in  a mutilated  condition, 
which  mutilation  the  Insolvent  said 
must  have  been  done  at  Montreal. 
He  then  again  applied  for  his  dis- 
charge on  the  ground  that  he  had 
complied  with  the  order,  and  that 
the  imprisonment  was  for  compul- 
sory purposes  only.  The  County 
J udge,  however,  made  an  order  re- 
fusing the  application,  and  the  in- 
solvent then  appealed  from  this  last 
order  to  a J udge  in  Chambers  at 
Toronto. 

It  was  urged  that  the  warrant  of 
arrest  was  insufficient  on  its  face  : 
that  no  demand  was  made  of  the 
books,  or  refusal  to  give  them  shewn 
and  therefore  no  contempt  ; and 
that  the  power  of  imprisonment  was 
only  to  enforce  compliance  with 
the  order,  and  not  in  pcenam. 

Helo. I,  That  the  Judge  at  Toron- 
to had  no  right  to  enquire  into 
the  legality  or  propriety  of  the  war- 
rant for  arrest,  or  as  to  the  nature 
or  object  of  the  imprisonment  au- 
thorized by  the  Statute,  or  whether 
the  warrant  was  an  order,  and  so 
an  appealable  matter  under  the 
Acts. 

That  the  last  order  of  the  Coun- 
ty Judge  was  not  improperly  made, 
and  the  appeal  was  merely  from 
that  order. 

The  purposes  for  which  imprison- 
ment is  imposed  enumerated. 
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Qucere,  whether  in  this  case  the 
imprisonment  was  coercive  or  pu- 
nitive.— Mclnnesv.  Davidson , 183. 

2.  Application  for  discharge — 
Fraudulent  preference — Neglect  to 
keep  proper  books  of  account — Mea- 
sure of  punishment. ,] — It  appeared, 
on  an  application  by  an  insolvent 
for  his  discharge,  under  the  Insol- 
vent Act  of  1864,  tha  the  had  with- 
in three  months  before  his  assign- 
ment paid  one  of  his  creditors  in 
full  under  such  circumstances  as 
was  considered  to  amount  to  a 
fraudulent  preference,  and  had  ne- 
glected to  keep  proper  cash  books 
or  books  of  account  suitable  to  his 
trade.  The  County  J udge  granted 
a discharge  suspensively  to  take 
effect  four  months  after  the  order 
made. 

Upon  an  appeal  from  this  order 
by  a creditor,  the  Judge  in  Cham- 
bers thought  that  the  Judge  below 
had  acted  with  extreme  leniency, 
and  though  he  would  not  interfere 
with  the  order  that  he  made,  dis- 
missed the  appeal,  but  without 
■costs. 

Remarks  upon  the  breach  of 
duty  in  not  keeping  proper  books 
of  account. 

The  requirements  of  the  act  on 
debtors  asking  for  discharge  should 
be  peremptorily  insisted  on. — In  re 
Lamb,  16. 

3.  Jurisdiction,  if  no  estate .] — 
Held,  on  the  facts  set  out  that 
the  insolvent  had  an  estate  to  be 
administered  under  the  Insolvent 
Act. 

Qucere,  whether,  if  there  had 
been  no  estate,  proceedings  could 
have  been  taken  by  the  debtor. — 
In  re  Smith,  86. 

4.  Fraud. ] — Held,  that  the  facts 
set  forth  below,  though  unfavorable 
to  the  insolvent,  were  distinguish- 

ble  from  acts  or  other  misconduct  I 


| constituting  fraud,  and  that,  unless 
the  latter  be  shewn,  the  insolvent 
is  entitled  to  the  benefit  of  the 
statute. — lb. 

5.  Necessity,  for  formal  order  for  ^ 
purpose  of  appeal I\ — An  insolvent 
had  been  refused  an  absolute  dis- 
charge by  a County  Judge,  from 
whose  decision  he  appealed.  When 
the  application  was  refused,  the 

J udge  gave  his  reason  in  writing, 
and  concluded  by  saying,  “ I must 
refuse  his  discharge  absolutely,  and 
must  deny  the  prayer,”  Ac. 

Held  that  this  vas  an  order  which 
could  be  appealed  from,  no  formal 
order  having  been  drawn  up  and 
signed. — In  the  matter  of  Anson 
Jones,  317. 

6.  Fraud  in  schedule.'] — An  insol- 
vent had  the  possibility  of  an  inter- 
est under  a will  (the  construction 
of  which  was  incidentally  consid- 
ered for  the  purpose  of  the  appeal) 
which  however  was  omitted  from 
his  schedule  of  assets,  as  being  of 
no  value. 

Held,  that  this  omission  was  not 
an  act  of  fraud. — lb. 

7.  Procuring  goods  to  be  taken  in 
execution.] — The  mere  fact  of  a 
person  in  insolvent  circumstances 
not  'defending  one  action  and  de- 
laying another,  is  not  illegal,  by  the 
common  law,  but  under  the  Insol- 
vent Act  it  is  fraud  for  an  insol- 
vent to  cause  his  goods  to  betaken  in 
executipn  to  the  prejudice  of  his 
general  creditors,  even  though  the 
preferred  claim  be  a just  one.  It 
was  not  decided  whether  this  would 
avoid  the  judgment  ; but  if  not,  it 
was  nevertheless  an  act  of  fraud 
for  which  some  punishment  should 
be  awarded,  though  not  necessarily 
to  the  extent  of  a perpetual  refusal 
of  the  insolvent’s  discharge. — lb. 

8.  Gambling.] — Gambling  by  a 
person  who  subsequently  claims 
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the  benefit  of  the  Insolvent  Act,  is 
not  fraud  within  the  meaning  of 
the  Insolvent  Act,  1864;  and  qucere, 
whether  gambling  is  fraud  at  all 
under  that  Act,- — lb. 

9.  Endorsing  renewal  notes.\- The 
mere  endorsement  of  renewal  notes 
by  a person  in  insolvent  circum- 
stances is  not  a violation  of  sec.  8, 
sub-sec.  7,  of  the  Act  of  1884. — 
lb. 

^ 10.  Allowance  of  appeal — Notice 

— Amendment.^ — An  application  of 
an  insolvent  for  a discharge  was 
dismissed  by  the  County  Judge  on 
16th  September.  On  the  23rd  Sep- 
tember the  insolvent  gave  notice  of 
an  intended  application  on  the  24-th 
September  to  a Judge  at  Osgood e 
Hall  for  leave  to  appeal.  Held , that 
this  notice  was  clearly  insufficient, 
but  on  the  authority  of  Re  Owen , 1 2 
Grant,  446  (which  was  however 
doubted),  and  in  favor  of  the  liberty 
of  a subject,  the  notice  was  amended. 

Quaere  as  to  the  materials  that 
should  be  before  the  Judge  on  such 
an  application. — Re  Davidson , 153. 

11.  Sale  of  goods — Interpleader  A 
—When  a sale  has  been  had  under 
an  execution  against  a judgment 
debtor,  who  after  the  sale  makes  an 
assignment  in  insolvency,  the  pro- 
ceeds of  the  sale  are  not  vested  in 
the  official  assignee,  but  go  to  the 
judgment  creditors. 

A Sheriff  has  a right  to  an  inter- 
pleader in  such  a case,  where  the 
proceeds  are  claimed  by  the  official 
assign  ee. — Brand  v.  Bickle,  191. 

Principal  and  surety — Composi- 
tion and  discharge.]—, See  Peincipal 
and  Surety,  2. 


INSOLVENT  DEBTOR. 

Examination  of— -Order  to  commit 
for  unsatisfactory  answers-In  what 

24 — vol,  iv. 


county — Deputy  Judge. — A County 
Judge  ordered  an  execution  debtor 
to  be  committed  under  Con.  Stat. 
17.  C.  cap.  24,  s6c.  41,  for  ten  weeks, 
but  the  Judge  died  before  the  order 
was  enforced.  The  Deputy  Judge 
then,  upon  the  same  examination, 
ordered  the  debtor  to  be  committed 
for  three  months,  and  directed  his 
warrant  to  all  Sheriffs,  &c.  Defen- 
dant was  arrested  and  lodged  in  the 
gaol  of  a county  in  which  he  did 
not  reside. 

Held , That  the  committal  to  any 
county  other  than  that  in  which 
debtor  resided,  was  irregular  : and 
semble,  that  the  order  or  warrant 
and  direction  therein  should  shew 
the  debtor’s  residence,  and  that  he 
is  to  suffer  imprisonment  there. 

The  Deputy  Judge  could  not 
make  a different  order  from  that 
which  had  been  made  by  the  County 
J udge. 

The  prisoner,  who  was  brought 
up  on  a writ  of  habeas  corpus , was 
discharged. — In  re  Weatherly , 28. 

2.  Order  for  committal  in  nature 
of  'contempt .]— A commitment  under 
the  above  act  is  in  the  nature  of  a 
commitment  for  contempt,  or  as  a 
punishment  for  fraud  upon  credi- 
tors, and  as  such,  the  plaintiff  has 
no  such  control  over  it,  nor  can  he 
waive  it  in  such  way  as  was  alleged 
in  this  case. — Ward  v.  Armstrong , 
58. 

3.  Examination  of  plaintiff  on 
j udgment for  costs — 2 7 -28 — Vic.  cap. 
25.] — Held , that  a defendant  cannot 
notwithstanding  27-28  Vic.  cap.  25, 
on  a judgment  obtained  against  a 
plaintiff'  for  costs  in  an  action  of 
ejectment,  obtain  an  order  to  ex- 
amine the  plaintiffs  as  to  his  estate 
and  effects,  &c .—Herr  v.  Douglass , 
124. 
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4.  Examination  of  Debtor — Spent 
order.'] — An  order  for  the  examina- 
tion of  a debtor  which  has  once 
been  acted  upon  by  the  attendance 
and  examination  of  the  debtor  be- 
fore the  examiner,  cannot  be  again 
used  for  the  same  purpose.  It  is  a 
spent  order. — Jarvis  y.  Jones , 341. 

INSPECTION  OF  DOCU- 
MENTS. 

Interrogatories- Affidavit  of 1 ‘ party 
to  the  cause ” — C.  L.  P.  Act , secs. 
189,  191.] — Held,  following  Chris- 
topherson  v.  Lotinga , 15,  C.  B.N.S. 
890,  that  on  an  application  for  in- 
spection of  documents  in  possession 
of  the  adverse  party,  and  to  deliver 
interrogatories,  the  affidavit  of  the 
* ‘party  to  the  cause”  cannot  be  dis- 
pensed with,  even  though  such 
party  is  not  beneficially  interested 
and  the  application  is  made  on  be- 
half of,  and  supported  by  the  affi- 
davit of  the  interested  party  (who 
in  this  case  had  paid  the  debt  and 
taken  an  assignment  of  the  judg- 
ment) and  of  his  attorney. — Par- 
wick  v.  De  Blauquire  et  al.,  267. 


INTEREST. 

On  penalty  in  bond.]-See  Bond,  2. 

INTERLOCUTORY  JUDG- 
MENT. 

On  default  of  plea — Notice  to 
p)lead.] — Held , that  under  sec.  56 
of  C.  L.  P.  Act,  taken  in  connec- 
tion with  secs.  91,  92,  and  Rule 
132,  it  is  not  a valid  objection  to  an 
interlocutory  judgment,  that  the 
copy  of  declaration  filed  was  not 
endorsed  with  a notice  to  plead. — 
Corrigan  v.  Doyle , 238. 


INTERPLEADER. 

Notice  of  trial.] — Notice  of  trial 
is  as  essential  in  interpleader  and 


feigned  issues,  as  in  ordinary  cases* 
— Wilson  et  al.  v.  Dewar , 13. 

2.  Security  for  coste.]  — An 
execution  creditor  made  defendant 
in  an  interpleader  issue  may  be 
ordered  to  give  security  for  costs. 
— Lovell  v.  WardropeV)  265. 

Insolvent — Sale  of  goods.  ] — See  In- 
solvency, 11. 


INTERROGATORIES. 

1.  Before  declaration.] — Interro- 
gatories will  not  be  allowed  before 
declaration  without  special  facts 
being  shewn. — McKenzie  v.  Clark. 

2.  Fishing  application.]  — Nor 
where  the  application  is  of  a fish- 
ing character,  to  ascertain  whether 
the  plaintiff  has  in  fact  any  cause 
of  action  against  the  defendant,  or 
for  the  purpose  of  fishing  out  infor- 
mation of  a penal  character. — lb. 

3.  Answers  tending  to  criminate.] 
— Nor  where  the  interrogatories  are 
such  that  the  answers  would,  as  in 
case  of  libel,  tend  to  criminate  the 
person  interrogated. — lb. 

Affidavit  of  party  necessary.] — 
See  Inspection  of  Documents,  3* 


IRREGULARITY. 

1 . Waiver — Laches  in  taking  out 
and  serving  order — Delay  in  appli- 
cation to  set  aside  judgment — Second 
application  on  same  or  different 
grounds.] — The  defendant  on  26th 
March,  1866,  signed  judgment  of 
non  ])ros.,  against  plaintiff  for  costs 
for  not  proceeding  to  trial  pursuant 
to  a notice  for  that  purpose.  Plain- 
tiff on  3rd  April,  1866,  obtained  a 
summons  to  set  the  judgment  aside, 
which  was  made  absolute  on  16th 
J une,  but  the  order  was  not  taken 
out  until  22nd  October  following, 
nor  served  until  the  29th.  This 
order  was  afterwards  set  aside  by 
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the  full  court  as  having  been  waived 
by  delay,  whether  the  judgment 
was  void  or  only  irregular. 

The  plaintiff  obtained  a second 
summons  to  set  aside  the  judgment, 
&c.,  upon  the  ground  that  there  was 
nothing  to  warrant  the  defendant 
in  entering  it,  but 

Held , That  the  objection  to  the 
signing  of  the  judgment  could  be 
waived,  and  therefore  the  judgment 
could  not  be  considered  as  a nullity. 

That  as  the  judgment  was  en- 
tered on  26th  March,  1866,  of 
which  plaintiff  had  immediate  nor 
tice,  the  lapse  of  time  in  making 
this  application  was  a waiver  of 
any  irregularity  in  or  objection  to- 
the  judgment. 

That  even  if  the  judgment  were 
void,  and  the  plaintiff  not  conclud- 
ed by  his  laches,  -his  once  obtaining 
an  order  to  set  aside  the  judgment, 
which  order  he  virtually  abandon- 
ed, precluded  him  from  again  ap- 
plying— and  semble,  that  parties 
should  not  be  harassed  with  re- 
peated applications  on  the  same 
grounds:  and  if  on  different  grounds 
known  at  the  time  of  the  first  appli- 
cation, such  grounds  cannot  be 
urged  in  a subsequent  application. 

That  when  there  is  3-  doubt  as 
to  whether  a proceeding  is  irregu- 
lar or  a nullity,  the  defect  is  to  be 
viewed  as  an  irregularity  merely. — 
Herr  v.  Douglass,  102. 

2.  Declaration .] — Writ  of  sum- 
mons in  Common  Pleas — T.  H.  B. 
Purdy  v.  Rowlands.  Declaration 
by  mistake  in  Queen’s  Bench — J. 
T.  H.  Purdy  v.  Rowlands.  Motion 
to  set  aside  declaration  for  irregu- 
larity is  properly  made  on  affidavits 
entitled  as  in  latter  cause. — Purdy 
v.  Rowlands , 308. 

Delay  in  moving  against.  ] — See 
Issue  Book. 


See  Summons  and  Order— V enue 
— Writ  of  Summons. 


ISSUE  BOOK. 

When  to  be  served.'] — A11  issue 
book  should  be  delivered  before  or 
at  the  time  of  giving  notice  of  trial; 
but  the  default  in  this  is  only  an 
irregularity,  which  must  be  moved 
against  promptly.  A delay  in  mov- 
ing for  two  months  held  fatal  to 
the  application. — McBean  v.  Duffy, 
338. 


JUDGE  IK  CHAMBERS. 

Trying  case  on  affidavits.] — See 
Judgment,  2,  3. 


JUDGMENT. 

1.  Setting  aside — -Affidavit  of 
merits  — Counter  affidavits.] — A 
summons  will  not  be  granted  to  set 
aside  a judgment  regularly  signed1 
on  a specially  endorsed  writ,  with- 
out an  affidavit  disclosing  merits. — 
The  Wooster  Coal  Company  v.  Nel- 
son et  al.  343. 

2.  Affidavits  filed  in  reply  to 
such  an  application,  contradicting 
the  merits  disclosed,  are  inadmissi- 
ble, at  least  so  far  as  they  are  so 
contradictory,  if  the  merits  disclosed 
shew  u bar  to  the  demand  sought 
to  be  recovered. — lb. 

3.  A Judge  in  Chambers  will 
not  try  the  merits  of  a case  on  affi- 
davit ; but  he  may  properly  receive 
and  consider  explanatory  affidavits, 
so  as  to  be  able  to  exercise  a dis- 
cretion on  all  the  matters  properly 
before  him,  and  grant  relief  if  he 
thinks  the  facts  before  him  war- 
rant it. — Bank  of  Montreal  v.  Har- 
rison, 331. 

Assignment  of] — See  Principal 
and  Surety. 

4.  Entering  nunc  pro  tunc-Delay 
arising  from  act  of  Court.] — Verdict 


374- 


digest  or  CASES. 


for  plaintiff  on  the  22nd  March, 
1866  ; in  Easter  Term  following, 
rule  nisi  for  new  trial,  enlarged  till 
Trinity  Term,  and  judgment  given 
on  the  24th  September.  Plaintiff 
died  on  the  26th  of  June.  On  the 
4th  of  October  taxation  of  costs 
commenced,  but -not  concluded,  as 
the  Master  refused  to  tax  full  costs 
without  certificate.  In  November 
application  was  made  for  certificate, 
mot  heard,  however,  till  February, 
1867,  owing  to  the  Judge  who  tried 
the  case  refusing  to  hear  it  until  he 
should  sit  in  Chambers,  and  upon 
notice  to  opposite  party.  . In  April 
following,  application  was  made 
for  leave  to  enter  judgment  nunc 
pro  tunc , but  refused,  as  adminis- 
tration not  taken  out,  which  was 
done  in  August  following,  and  on 
the  24th  August  the  present  ap- 
plication was  made  to  enter  judg- 
ement nunc  pro  tunc,  and  to  enter 
a suggestion  of  plaintiff’s  death, 
and  that  one  Cross  (who  became 
assignee  of  the  verdict  in  April, 
1866),  had  been  appointed  ad- 
ministrator. 

Held , that  the  application  must 
be  refused,  as  the  delay  had  been 
too  great. — J Veil  v.  McMillan,  145. 


.JUDGMENT  DOLL. 

Venue.] — No  venue  need  be  stat- 
ed in  the  margin  of  a judgment 
roll  on  default  of  appearance. — 
Bank  of  Montreal  v.  Harrison,  331. 


JUSTICE  OF  THE  PEACE. 

Jurisdiction  not  appearing  on  face 
of  warrant.] — See  Extradition,  1. 

Jurisdiction  and  power  in  Extra- 
dition cases.] — See  Extradition. 

Revisory  powers  of  Superior  Court 
Judge  over.]-See  Habeas  Corpus,  1. 


Oath  of  qualification  as  Alderman 
necessary.] — See  Municipal  Law. 


LANDLORD  AND  TENANT. 

Ejectment — Landlord  let  in  to 
defend .] — See  Ejectment,  5. 

Ejectment — Striking  out  name  of 
tenant.] — See  Ejectment,  6. 

Surrender  of  lease.] — See  Muni- 
cipal Election,  15. 


MASTER  AND  SERVANT. 

Conviction  at  Quarter  Sessions 
under  Con.  Stat.  U.  C.  cap.  75 — 
Certiorari.] — A.  engaged  B.  and 
his  hired  man  C.  to  build  a house 
for  him,  and  agreed  to  pay  B.  his 
ordinary  wages,  and  $1  per  diem 
for  C.  A.  making  default  was  con- 
victed before  a magistrate  under 
the  Master  and  Servants’  Act,  and 
ordered  to  pay  B.  $15  50  for  C.’s 
services.  A.  appealed,  but  the  ap- 
peal was  adjourned  to  another  Ses- 
sions, when  the  conviction  was 
quashed.  B.  then  obtained  a sum- 
mons to  shew  cause  why  a certio- 
rari should  not  issue  to  return  the 
order  quashing  conviction,  &c.,  into 
the  Queen’s  Bench. 

Held,  That  the  applicant  had  a 
right  to  the  certiorari,  but  s emhle, 
that  the  proceedings  to  reinstate 
the  conviction  were  unnecessary. 

That  the  agreement  referred  to 
did  not  come  within  the  second 
branch  of  Con.  Stat.  U.  C.  cap.  75, 
sec.  3,  and 

Semble,  that  the  terms  used  in 
the  first  branch  of  same  section 
refer  to  agreements  where  master 
journeyman  and  laborer  belong  to 
the  same  calling,  and  one  engaged 
the  other  to  work  for  him  in  its 
exercise. 

Quaere,  as  to  power  of  Quarter 
Sessions  to  adjourn  such  a case. — 
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In  re  Doyle’s  Conviction  on  com- 
plaint of  McC  umber , 32. 

MAGISTRATE. 

See  J ustice  of  the  Peace. 

MORTGAG  OR  AND  MORT- 
GAGEE. 

Overholding  tenant  — Lease  to 
mortgagor .]  — See  Overholding 
Tenant. 


MUNICIPAL  ELECTION. 

Hotice  to  electors  of  candidate's 
disqualification .]-l.  A notice  of  dis- 
qualification of  an  intended  candi- 
date should  be  given  at  the  time  of 
the  nomination  of  candidates,  as 
under  31  Vic.  cap.  30,  sec.  101,  sub- 
sec. 6,  no  candidates  could  be  voted 
for  who  had  not  been  proposed  and 
seconded  at  the  nomination. — Reg. 
ex  rel.  Tinning  v.  Edgar , 36. 

2.  An  exception  taken  to  the 
qualification  should  be  of  such  a 
plain  character  that  the  electors 
can  easily  form  an  opinion  as  to 
its  correctness. — lb. 

3.  When  voters  perversely  throw 
away  their  votes  the  minority  can- 
didate has  a right  to  the  seat. — 
Reg.  ex  rel.  Forward  v.  Deilor , 198. 

4.  Waiver  by  going  foy>oV]-When 
a candidate  claims  the  right  to  be 
elected  at  the  nomination  owing  to 
his  opponent’s  disqualification,  his 
going  to  the  polls  waives  such 
right.— /A 

5.  Notice  to  Electors.]— -A  candi- 
date should,  under  such  circum- 
stances, besides  claiming  a seat  at 
the  nomination,  also  notify  the 
electors  at  the  polls  that  they  are 
throwing  away  their  vote*  by  vot- 
ing for  the  disqualified  candidate. 


— Ib.;  Reg.  ex  rel.  Adamson  v. 
Boyd,  204. 

6.  “ Disqualification .”] — “ Dis- 
qualification” is  not  included  in  this. 
Act  in  “Qualification.” — Reg.  ex 
rel.  Mach  v.  Manning,  73. 

7.  Lessee  of  Corporation — Claim 
assigned  before  election .] — Where 
a lease,  which  was  for  twenty-one 
years,  was  originally  made  to  a 
third  person  for  the  benefit  of  the 
beneficial  lessee,  and  afterwards, 
during  the  term,  it  was  surrender- 
ed, and  a new  lease  made  directly 
to  the  beneficial  lessee  for  the  re- 
mainder of  the  term,  which  was  for 
less  them  twenty-one  years,  it  was 
held,  looking  at  the  real  nature  of 
the  transaction,  that  the  lessee  was 
not  disqualified  from  being  a mem- 
ber of  the  corporation. 

A claim  by  the  defendant  against- 
the  corporation,  bona  fide  assigned 
to  a third  party,  before  the  election 
does  not  disqualify.]— Ib. 

8.  Disqualification-Contract  with 
Corporation .] — - Where  a member 
of  the  corporation,  being  a baker, 
supplied  bread  to  fill  a gaol  con- 
tract held  by  another  person  in  his 
own  name  and  for  his  own  benefit, 
the  member  of  the  corporation  was 
held  not  to  be  disqualified. — Reg. 
ex  rel.  Piddington  v.  Riddell,  80. 

9.  Costs.] — As  this  case  presented 
very  strong  presumptions  against 
defendant  in  the  absence  of  expla- 
nation, costs  were  not  given. — Ib. 

10.  Oral  examination.] — Oral  ex- 
amination of  parties  refused. — Ib. 

11.  Disqualfication-Conlr act  with 
Corporation — Effect  of  acquittal 
from,  in  equity.] — A person  cannot 
be  said  to  be  disqualified  as  a mem- 
ber of  a Municipal  Corporation, 
as  having  a contract,  <fec.,  with 
it,  if  he  be  plainly  acquitted 
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in  equity  from  such  contract,  and 
a sealed  instrument  is  all  that  is 
required  to  perfect  his  discharge  at 
law. 

The  rights  of  the  candidate  must 
be  looked  upon  as  they  are  in  sub- 
stance and  effect  at  the  time  of  the 
election. — Reg.  ex  rel.  Hill  v.  Betts , 

113. 

12.  Disqualification  — County 
Clerk.  ] — Ilelcl,  that  a County  Clerk 
is  disqualified  under  sec.  73  of  29 
& 30  Yic.  cap.  51,  from  sitting  as 
mayor  of  the  same  or  any  other  mu- 
nicipality.— Reg.  ex  rel.  Boyes  v. 
Detlor,  195. 

13.  Election  by  acclamation.] — 
Where  a candidate  is  declared  elec- 
ted on  the  nomination  day,  as  be- 
ing the  only  candidate  proposed, 
his  election  cannot  be  questioned 
on  a quo  warranto  summons  under 
29,  30  Yic.  cap.  51,  sec.  130,  there 
being  no  other  “candidate  at  the 
election  or  any  elector  who  gave 
or  tendered  his  vote  thereat,”  who 
could  by  law  be  a relator. — Reg. 
ex  rel.  Bugg  v.  Bell , 22 6. 

14.  Qualification for  aldermen  in 
cities — 29-30  Vic.  caps.  51,  52.] — 
On  an  application  to  unseat  one  E., 
sitting  as  an  alderman  for  a city, 
and  to  seat  another  alderman  in  his 
place,  it  appeared  that  E.  was  only 
rated  on  the  last  revised  assessment 
roll  as  householder  to  the  extent  of 
$160.  It  was,  however,  contended, 
that  no  qualification  at  all  was  ne- 
cessary, but  even  if  so,  it  was  suf- 
ficient that  the  qualification  should 
be  that  of  a councilman  under' the 
former  act. 

Held,  That  it  was  necessary  that 
candidates  for  the  office  of  aider- 
man  should,  at  the  time  of  the 
last  election  for  cities,  have  been 
qualified  as  it  was  necessary  they 
should  have  been  qualified  to  be 


eligible  under  Con.  Stat.  U.  C.  ch. 
54. 

That  a qualification  as  a council- 
man under  the  old  law  was  insuf- 
ficient to  enable  E.  to  sit  as  an  al- 
derman under  the  present  act. — 
Reg.  ex  rel.  Tinning  v.  Edgar , 36. 

15.  Landlord  and  tenant — Sur- 
render of  term.] — B.  and  A.  were 
partners,  occupying  premises  as  co- 
tenants  under  a yearly  tenancy  on 
the  terms  of  an  expired  lease, before 
the  nomination  day  for  a municipal 
election  they  dissolved  partnership, 
B.  leaving  the  business  and  prem- 
ises, of  which  A.  remained  in  pos- 
session. A.  shortly  afterwards 
went  into  partnership  with  S.,  and 
the  new  firm  then  took  a fresh 
lease  of  the  premises  from  same 
landlord. 

Held , that  B.  was  not  at  the  time 
of  the  election  the  co-tenant  of  A., 
the  tenancy  having  been  surrender- 
ed, by  operation  of  law. — Reg.  ex 
rel.  Adamson  v.  Boyd , 204. 

16.  Non-payment  of  taxes.] — The 
non-payment  of  taxes  by  a candi- 
date before  the  election  disqualifies 
him. — lb. 

17.  When  elections  comniencef- — 
Municipal  elections  commence  with 
the  nomination  day,  and  the  dis- 
qualification of  a candidate  has  re- 
ference to  that  day. — lb. 

18.  Name  of  candidate  omitted 
from  list — Effect  on  election.] — In 
the  list  of  candidates  for  the  office 
of  township  councillors  given  to 
one  returning  officer,  out  of  five  for 
the  township,  previous  to  the  elec- 
tion, the  name  of  Alexander  Henry 
one  of  the  candidates,  and  who  had 
been  duly  nominated  for  the  office 
of  councillor,  was  accidently 
omitted,  and  was  not  inserted  until 
half-past*  one  o’clock  of  the  first 
day  of  the  polling,  whereby  ITenry 
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certainly  lost  six  votes,  and  possibly 
more.  The  relator  and  one  Stubbs 
having  an  equality  of  votes,  the  re- 
turning officer  voted  for  Stubbs, 
who,  wdth  two  other  candidates, 
having  a larger  number  of  votes, 
were  declared  elected  as  the  three 
councillors  for  the  township.  The 
relator  and  Alexander  Henry  pro- 
tested against  the  election,  contend- 
ing that  the  whole  result  of  the 
election  had  been  affected  injurious- 
ly to  one  or  both  of  them  by  the 
omission  of  the  name. 

Upon  an  application  to  set  aside 
the  election,  it  was 

Held , that  it  is  not  every  irreg- 
ularity that  will  vitiate  an  election, 
and  that  in  this  case  the  question 
to  be  decided  was  not  as  to  the 
mere  abstract  ground  of  the  omis- 
sion of  the  name,  but  only  what 
effect  it  had  had  upon  the  final  re- 
sult of  the  election  ; and  that,  as 
it  did  not  appear  that  the  result 
would  have  been  different  if  the 
name  of  Alexander  Henry  had 
been  properly  entered  on  the  list, 
the  election  should  not  be  set  aside. 

Qucere,  as  to  the  right  of  the 
Returning  Officer  to  add  the  omit- 
ted name  to  the  list  of  candidates. 
— Reg.  ex  rel.  Walker  v.  Mitchell  et 
al.,  218. 


MUNICIPAL  LAW. 

When  alderman  qualified  as  J. 
P.] — Under  the  Municipal  Act  an 
alderman  is  not  ex  officio  legally 
authorized  to  act  as  a J.  P.  until  he 
has  taken  the  oath  of  qualification 
as  such. — The  Queen  v.  Patrick 
Boyle , 256. 


NOTICE  OF  TRIAL. 

1.  Irregularity .] — A notice  of 
trial  was  given  for  the  21st  day  of 
September  instead  of  October.  On 


an  application  to  set  it  aside  as 
irregular,  the  J udge,  though  think- 
ing the  notice  irregular,  declined 
making  an  order  to  set  it  aside, 
preferring  to  let  the  parties  proceed 
at  their  own  risk. 

Semble,  that  a notice  intituled  in 
the  Queen’s  Bench,  “ for  the  next 
sittings  of  this  court  f was  irregu- 
lar.— De  Blaquiere  et  al .,  v.  Cottle 
et  al .,  167. 

2.  Is  necessary  in  interpleader 
and  feigned  issues .] — Wilson  et  al. 
v.  Dewar , 13. 


OVERHOLDING  TENANT. 

Mortgagor  and  mortgagee — C.  S. 
U.  C.  cap.  27,  sec.  63.] — A mort- 
gagee fro/n  whom  the  mortgagor 
has  accepted  a lease  of  the  mort- 
gaged premises,  will  not  be  per- 
mitted on  the  expiration  of  the 
term  to  proceed  against  the  mort- 
gagor as  an  overholding  tenant 
under  the  above  Act. — In  re  Reeve, 
29. 

Rights  of  parties  to  summary 
remedy  against. ] — See  Ejectment, 7. 


PARTICULARS  OF  CLAIM. 

In  ejectment. — See  Ejectment,  9. 

PENALTY. 

See  Bond. 

PLEADING. 

1.  Several  matters — Bad  plea  of 
set-off. ] — Defendant  in  the  first  in- 
stance pleaded — 1,  never  indebted 
— 2,  a plea  intended  as  a plea  of 
set-off — but  which  was,  as  such, 
clearly  a bad  plea  ; and  subse- 
quently, without  taking  these  pleas 
off  the  files,  pleaded  one  plea  of 
never  indebted.  Plaintiff  signed 
judgment,  but,  Held , that  the  judg- 
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ment  was  irregular,  the  second  plea 
being,  if  anything,  a plea  of  set-off 
and  no  order  being  therefore  re- 
quired.— Reid  et  cd.  v.  New,  25. 

2.  Plea  calculated  to  embarrass- — 
C.  L.  P.  Act,  sec.  119.] — The  plea 
in  this  case  was  ordered  to  be 
amended  as  being  calculated  to 
prejudice  or  embarrass,  &c.,  it 
coming  within  sec.  119  of  C.  L.  P. 
Act. — Green  et  ux.  v.  Hurd,  Exe- 
cutrix of  Talman , 336. 

Summons  for  further  time  to  plead.'] 
— See  Summons  and  Order,  3. 


POLICE  MAGISTRATE. 

1 Jurisdiction.] — Police  Magis- 
trates have  jurisdiction  both  in 
cities  and  counties. — The  Queen  v. 
Hosier,  64. 

% Appointment  of] — 28  Yic. 
cap.  20,  authorizing  the  Governor 
to  appoint  Police  Magistrates,  re- 
lates to  the  administration  of  jus- 
tice and  is  within  the  powers  of  the 
Legislature  of  Ontario,  and  is  still 
in  force.  Reg.  v.  Reno  and  Ander- 
son, 281. 


PRACTIGE  COURT. 

Jurisdiction. ]: — Held,  1.  That  a 
J udge  sitting  in  practice  Court  has 
not  power  in  this  country  to  set 
aside  an  order  made  in  Chambers  ; 
an  appeal  from  such  order  lies  only 
to  the  Court  in  banc. 

2.  That  if  there  be  any  objection 
to  the  mode  of  compliance  with  an 
order,  application  should  be  made 
to  the  J udge  who  made  it,  (follow- 
ing Rennie  v.  Beresford  et  al.,  3 D, 
& L.  467). — Ross  et  al.  v.  Grange, 
180. 


PRINCIPAL  AND  SURETY. 

1.  26  Vic.  cap.  45,  secs.  2,  3.]- Held 
that  under  26  Vic.,  cap.  45,  secs  2, 


3,  the  absence  of  a formal  assign- 
ment will  not  prevent  a surety  from 
enforcing  a remedy  which  he  would 
have  if  an  assignment  had  been 
executed. — Chichester  v.  Gordon  et 
al.,  92. 

2.  Composition  and  discharge — 
Assignment  of  judgment  to  a surety , 
— Stay  of  proceedings — Delay.] — 
On  2nd  May,  1867,  defendant  B. 
made  an  assignment  under  the  In- 
solvent Acts  ; and  on  the  27th,  a 
deed  of  composition  and  discharge 
was  made  and  executed  by  B.  and 
by  R.  (who  had  been  sued  by  B.’s 
surety)  and  other  creditors,  as  well 
as  by  the  plaintiff,  who,  however, 
reserved  his  rights  against  any 
surety  for  his  debt.  On  10th  Feb- 
ruary, 1868,  plaintiff  obtained 
judgment.  On  13th  February  R. 
took  an  assignment  of  judgment 
from  the  plaintiff,  paying  part  only 
of  the  amount  of  the  judgment 
debt. 

On  an  application  by  defendant 
B.  to  have  his  name  struck  out  of 
the  proceedings  and  the  judgment 
stayed  as  against  him,  on  the  ground 
that  the  plaintiff  was  a party  to 
the  deed  of  composition  and  dis- 
charge. 

Held,  that  B.  was  entitled  to  this 
relief  as  well  against  the  plaintiff 
as  against  R.$  and  that  he  had  ac- 
counted for  his  delay  by  a reason- 
able supposition  that  the  plaintiff 
was  proceeding  on  the  judgment  to 
recover  the  balance  of  the  debt 
from  defendant  R. 

Sernble  that  the  assignee  of  a 
judgment  cannot  enforce  it,  if  his 
assignor  could  not. — Marten  v. 
Brumell  and  Richardson , 229. 


PRISONER. 

1 . Charging  in  execution — Vaca- 
tion.]— The  vacation  succeeding,  a 
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term  is  not  to  be  considered,  for  the 
purpose  of  charging  a defendant  in 
execution,  as  a part  of  the  preced- 
ing term. 

The  same  rule  governs  in  this 
respect  in  County  Courts  as  in  the 
Superior  Courts. — Reid  et  al.  v. 
Drake , 141. 

2.  County  Judge  declining  to  act 
— Right  of  defendant  to  a discharge 
on  habeas  corpus?\  — A Deputy 
Judge  of  a County  Court  declined, 
on  the  ground  that  he  was  the 
partner  of  the  plaintiff’s  attorney, 
to  entertain  an  application  by  the 
defendant  for  a supersedeas  because 
he  had  not  been  “ charged  in  exe- 
cution within  the  term  next  after 
judgment.” 

Held , that  the  defendant  was  en- 
titled to  be  discharged  from  custody 
under,  a writ  of  habeas  corpus. — lb. 

3.  Discharge  of  prisoner  as  not 
worth  $20,  (fee. — Arrest  on  ca.  sa.- — 
Render  to  Sheriff, !] — The  defendant 
was  arrested  on  a capias , and  gave 
bail.  After  judgment  a ca.  sa.  was 
issued,  and,  proceedings  being  had 
against  the  bail,  the  prisoner  was 
rendered  to  the  Sheriff,  but  gave 
bail  to  him  under  Con.  Stat..  U.  C. 
cap.  24,  sec.  29. 

Held,  on  an  application  by  the 
prisoner  for  his  discharge  from  bail 
as  not  being  worth  $20,  &c.,  under 
Con.  Stat.  17.  C.  cap.  26,  secs,  7, 
8,  13,.  that  he  was  not  confined 
“ in  close  custody  in  execution  ” 
and  had  not  been  “ arrested  under 
a writ  of  ca.  sa.,  though  not  confined 
to  close  custody,  but  has  given 
bail,”  and,  therefore,  that  he  was 
not  entitled  to  be  discharged. — 
Hesketh  v.  Ward,  158. 

PROHIBITION. 

1.  Entitling  affidavits.  ] — -Affida- 
vits to  be  used  on  an  application 


for  prohibition  should  be  entitled  in 
the  Court  to  which  application  is  to 
be  made,  but  should  not  be  entitled 
in  any  cause.—  In  re  Miron  v.  Mc- 
Cabe, 171. 

2.  Staying  proceedings .] — There 
is  no  authority  in  this  country  for 
a J udge  to  stay  proceedings  in  the 
Court  below,  pending  prohibition. 
—Ib. 

J jurisdiction  of  Division  Courts.  ] 
— See  Division  Courts. 


QUARTER  SESSIONS. 

Power  to  adjourn.]— See  Master 
and  Servant. 


QUI  TAM  ACTION. 

Entitling  affidavits .]: — Affidavits 
to  be  used  in  proceeding  in  qui 
tam  actions  must  shew  the  charac- 
ter in  which  the  plaintiff  sues. — 
Robertson  q.  t.  v.  Orchard,  23. 

SEDUCTION. 

Costs  — Verdict,  for  5s.]  — See 
Costs,  4. 

RAILWAY  COMPANY. 

See  Service  of  Papers. 

REFERENCE. 

See  Stamps. 


SECURITY  FOR  COSTS. 

1.  Action  pending- — 29,  30  Vic., 
cap.  42,  sec.  1.] — The  plaintiff  was 
non-suited  in  an  action  against  the 
sureties  of  A.  Whilst  this  suit  was 
pending  the  same  plaintiff  sued  A.r 
who  then  asked  for  security  for 
costs  under  29,  30,  Vic.,  cap.  43, 
sec.  1 Held,  that  he  was  entitled 
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to  security. — Elliott  v.  Pinkerton , 

86. 

2.  Delay.'] — A delay  in  applying 
for  security  from  the  2nd  J uly  until 
the  11th  August,  is  fatal  to  the 
application. — Lovell  v.  Wardroper , 
265. 

3.  Temporary  residence.] — Sernble 
that  security  for  costs  will  not  be 
ordered  when  it  is  the  intention  of 
the  plaintiff  to  reside  in  this  coun- 
try during  the  pendency  of  the 
suit. 

Where  a plaintiff  came  to  this 
country  shortly  before  commencing 
an  action,  but  shewed  an  intention 
of  residing  here  permanently,  se- 
curity for  costs  was  refused. — 
Wilder  v.  Hopkins , 350. 

In  interpleader  issue.] — See  In- 
terpleader, 2. 

Time  for  next  step  after  disposal 
of  summons  for.] — See  Summons 
and  Order. 


SERVICE  OF  PAPERS. 

1.  Toronto  agent  for  two  princi- 
pals I] — A summons  cannot  be  taken 
out  by  an  agent  for  one  attorney 
and  served  on  himself  as  agent  for 
another  attorney. — Ontario  Bank  v. 
Fisher , 22. 

2.  Railway  company — Service  on 
Station  Master.]  — The  station 
master  of  a railway  company,  the 
head  office  of  which  is  not  in  Onta- 
rio, is  not  an  agent  on  whom  service 
of  a writ  of  summons  against  the 
company  can  properly  be  effected, 
under  C.  L.  P.  Act  sec.  17. — Tay- 
lor v.  Grand  Trunk  Railway  Com- 
pany, 300. 

Of  notice  of  award  and  demand.] 
See  Arbitration,  2. 

On  President  of  Bank  after  for- 
feiture of  Charter.] — See  Corpora- 
tion. 


SETTING-OFF  JUDGMENT. 

A judgment  was  recovered  by 
B.U.C.v.  A.  Chichester , C.  Chiches- 
ter, and  Lacourse,  also  a judgment 
of  A.  Chichester , v.  Gordon, Lacourse 
and  Gallon.  An  application  by 
Lacourse , who  had  paid  the  former 
judgment,  to  set  it  off  against  the 
latter  was  granted, — Chichester  v. 
Gordon , 92. 

SET-OFF. 

See  Pleading,  1. 

SLANDER. 

1.  Not  guilty.] — In  an  action  of 
slander  the  plea  of  not  guilty  put 
in  issue  the  defamatory  sense  im- 
puted to  the  words  alleged  to  have 
been  spoken. — Forbes  v.  McClel- 
land, 272. 

2.  Justification.] — A plea  of  jus- 
tification seeking  to  justify  the  use 
of  the  words  in  a sense  different  to 
that  imputed  was  therefore  disal- 
lowed, but  defendant  was  permit- 
ted to  justify  generally. — lb. 

3.  Several  counts.]  — > Several 
counts  for  repeated  utterances  of 
the  alleged  slander  on  the  same 
occasion  were  allowed. — lb. 


SPECIAL  ENDORSEMENT. 

1.  The  special  endorsement  set 
out  in  this  case  held  in  sufficient 
compliance  with  th#e  requirements 
of  the  C.  L.  P.  Act.- — Northern 
Railway  Company  v.  Lister , 120. 

2.  Particulars — Declaration.] — 
A plaintiff  is  not  limited  in  his  de- 
claration to  the  particulars  of  his 
cause  of  action  specially  endorsed 
on  his  writ  of  summons. — Sowden 
et  al.,  executors  v.  Sowden , 276. 

3.  Bill  of  exchange — Unliquidat- 
ed balance.] — A writ  of  summons 
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may  be  specially  endorsed  as  for 
a balance  due  on  a bill  of  exchange, 
even  though  some  of  the  items 
forming  part  of  the  amount  are  un- 
liquidated, there  being  a balance 
due  on  the  bill  itself. — Bank  of 
Montreal  v.  Harrison , 331. 


STAMPS. 

Fees  on  reference .] — The  fees  on 
a reference  to  a County  Judge 
from  the  Superior  Court,  such 
as  an  examination  of  a judgment 
debtor,  must  be  paid  in  the  proper 
stamps  and  not  in  cash.  James  v. 
Jones,  194. 

Affixing  nunc  pro  tuned] — See 
Appearance. 


STATUTES. 

31  Car.  II.  cap.  2,  sec.  7. — See  Bail  2. 

Con.  Stat.  U.  C.  cap.  2,  sec.  29. — See 
Prisoner. 

“ “ “ 24,  sec.  41. — See 

Insolvent  Debtor. 

“ “ “ 26,  secs.  7,  8, 13.— 

See  Prisoner. 

“ “ “ 27,  sec.  63. — See 

Overholding  Ten- 
ant. 

“ “ “ 75.  — See  Master 

- and  Servant. 

C.  L.  P.  Act,  sec.  17. — See  Service  of 
papers,  2. 

“ “ “ 19.  — See  Eject- 

ment, 3. 

“ “ 56. — See  Interlocu- 

tory Judgment. 

“ “ . “ 119.  — See  Plead- 

ing, 2. 

“ “ “ 189,  191.—  See  In- 

spection of  Docu- 
ments. 

“ “ “ 324.—  See  Costs,  4. 

26  Vic.  cap.  45,  secs.  2,  3. — See  Princi- 

pal and  Surety. 

27j  28,  Vic.  cap.  25. — See  Insolvent 
Debtor,  3. 

28  Vic.  cap.  20. — See  Extradition — Po- 
lice Magistrate,  2. 


29,  30,  Vic.  cap.  42,  sec.  1. — See  Secu- 
rity for  Costs,  1. 

“ “ 42,  sec.  6. — See  Execu- 

tion, 1. 

“ “ 45.  -See  Habeas  Corpus 

“ “51,  sec.  101  sub-sec  6. 

— See  Municipal 
Election,  1. 

“ “ 53,  sec.  98. -See  Taxes. 

“ “ 51,  sec.  73. — See  Mun- 

cipal  Election,  12. 

“ “ 51,  sec.  130.  -See  Muni- 

cipal Election,  13. 

31  Vic.  cap.  94. — See  Exhibition. 

“ “ 16. — See  Habeas  Corpus. 

2 — Municipal  Law. 


STAYING  PROCEEDINGS. 

In  action  071  administration  bond.  J 
— See  Administration. 

In  actio7i  on  bail  bond.] — See 

Bail.  1. 

In  ejectment  till  cost  of  former 
actions  paid.] — See  Ejectment,  8. 

Pending  prohibition.] — See  Pro- 
hibition, 2. 


STYLE  OF  CAUSE. 
Irregularity.] — See  Prohibition. 


SUMMONS.  . 

See  Writ  of  Summons. 


SUMMONS  AND  ORDER. 

1.  Summons  to  shew  cause  not 
referring  to  the  papers  filed  upon 
which  it  was  founded. — Be  Barton , 
237. 

2.  Insufficient  materials.] — In  an 
application  of  strict  right  the  court 
will  not  conjecture  circumstances 
in  favor  of  the  applicant,  who 
should  support  his  case  by  the  best 
and  fullest  evidence,  and  not,  as  in 
this  case,  with  defective  materials. 
— Leslie  v.  Foley,  246. 
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3.  Summons  for  time  to  plead— 
Lapse— When  defendant  to  take  next 
step.'] — A defendant  in  default  for 
not  pleading  obtained  a summons 
for  further  time,  with  a stay  of 
proceedings.  Not  attending  on 
the  return  the  summons  lapsed, 
and  the  plaintiff  immediately  after- 
wards, on  the  same  day,  signed 
judgment. 

Held , that  the  judgment  was  ir- 
regular, the  defendant  having  the 
whole  of  the  return  day  to  plead  ; 
and  that  a summons  that  has 
lapsed  is  in  the  same  position  as 
one  that  is  abandoned  by  notice  or 
otherwise. — Hood  v.  Nichols  et  al., 
111. 

4.  Time  for  taking  next  step  after 
disposal  of  summons.] — When  a 
summons  for  leave  to  plead  several 
matters  has  been  disposed  of  after 
the  time  for  pleading  has  expired, 
the  defendant  must  plead  instanter, 
or  otherwise  the  plaintiff  may  on 
the  same  day  sign  judgment  for 
want  of  a plea. 

The  rule  is  otherwise  when  the 
summons  is  for  security  for  costs, 
in  which  case  the  defendant  has 
the  whole  of  the  day  to  plead. — 
Dean  v.  Thompson,  301. 

5.  Irregularity — Deference  to  in 
summons.]-— It  is  not  a sufficient 
compliance  with  the  rule  requiring 
irregularities  intended  to  be  moved 
against  to  be  shewn  in  the  sum- 
mons, that  it  can  be  collected  from 
the  affidavits  filed  and  referred  to 
in  the  summons  what  the  irregUr 
larities  are. 

Where  the  irregularity  pointed 
at  in.  the  summons  was  that  an  alias 
writ  against  lands  had  issued  withr 
out  a suggestion  or  revival  of  judg- 
ment, or  an  order  for  the  issue  of 
the  execution,  or  the  performance 
of  the  other  pre-requisites  of  the 
Common  Law  procedure  Act,  and 


the  irregularity  pointed  at  in  the 
affidavit,  was  the  issue  of  an  alias 
writ  without  the  return  of  the 
original  : held ,.  that  the  summons 
did  not  sufficiently  point  out  the 
irregularity. — Smith  v.  Smith,  354. 

6.  Amendment]  — Amendment 
refused,  it  appearing  that  before 
argument  the  original  writ  had 
been  returned  and  filed,  and  that 
nothing  had  been  made  thereunder,. 

' nor  any  levy  made. — Ih. 

Spent  order.]  — See  Insolvent 
Debtor,  4. 

Delay  in  taking  out  and  serving 
order.] — See  Irregularity. 

Practice  Court  jurisdiction.] — 
See  Practice  Court,  1. 

Repeated  applications  on  some 
grounds .] — See  Irregularity,  1. 

Applicdtio7i  to  same  Judge  who 
made  order — When.] — -See  Practice 
Court. 


TAXES. 

Claim  by  collector — Seizure  under 
fi.fa.  goods.]- — A Sheriff  returned 
to  a ven,  ex.  and  H.  fa.  residue 
against  goods,  that  he  had  made 
$50,  out  of  which  he  had  paid  a 
collector  of  taxes  $48  39,  claimed 
by  the  collector  as  taxes  due  by 
defendant  at  the  time-  of  the  seiz- 
ure under  the  writ  on  land  upon 
which  the  goods  were,  and  of  which 
the  Sheriff  had  notice  prior  to  the 
sale,  and  that  he  had  retained  the 
balance  towards  his  fees,  &c.  No 
distress  had  been  made  by  the  col- 
lector : 

Held,  that  the  Sheriff  must  ac- 
count to  the  execution  creditor  for 
the  $50,  because  a distress  by  the 
collector  is  a necessary  antecedent 
to  obtaining  the  benefit  of  the  stat- 
ute.— Adshead  v.  Grant , 121. 
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TRIAL. 

Putting  off — Absence  of  witness.] — 
On  an  application  to  put  off  a trial 
on  the  ground  of  the  absence  of  a 
witness,  it  is  not  sufficient  to  shew 
that  the  witness  is  material,  and 
may  and  probably  will  give  im- 
portant evidence,  or  to  swear  that 
his  evidence  will  be  material  and 
necessary,  without  showing  that  it 
will  assist  the  case  of  the  person 
making  the  application. — Kerr  v. 
Grand  Trunk  Pailway  Company , 
303. 


VACATION. 

Charging  prisoner  in  execution.] 
— See  Prisoner,  1. 


VENUE.  (CHANGE  OF.) 

1.  By  plaintiff- — Fear  of  losing 
debt.] — Where  the  record  did  not 
reach  the  place  of  holding  the  as- 
sizes in  time  to  be  entered  on  the 
commission  day,  the  plaintiff,  on 
shewing  that  due  diligence  had 
been  used,  and  that  if  he  did  not 
get  down  to  trial  before  the  fall  as- 
sizes he  would  be  in  danger  of  los- 
ing his  debt,  was  allowed  to  change 
the  venue,  so  as  to  go  to  trial  at  the 
spring  assizes,  on  payment  of  costs 
of  the  day,  costs  of  the  application, 
and  any  extra  expense  occasioned 
to  defendant  by  the  change. — Lucus 
v.  Taylor , 99. 


2.  Before  -appearance .] — Sernble , 
That  an  application  for  change  of 
venue  before  appearance  entered 
is  irregular. — Hood  v.  Cronkrite , 
279. 

In  ejectment.]— See  Ejectment,  7. 

WARRANT  OF  COMMIT- 
MENT. 

See  Extradition — Habeas  Corpus. 


WRIT  OF  SUMMONS. 

1.  A writ  of  summons  is  return- 
able on  the  day  of  its  service. — 
Conroy  v.  Pearson , 201. 

2.  Irregidarity  — Mistake  in 
CWr£. ]-F>efendant  was  served  with 
writ  of  summons,  in  every  respect 
a copy  of  writ  from  the  Queen’s 
Bench,  except  that  it  was  tested  in 
the  name  of  the  Chief  Justice  of  the 
Common  Pleas ; judgment  on  de- 
fault of  appearance  was  signed  in 
the  Common  Pleas,  in  which  court 
the  writ  had  been  issued  : 

Held , that  the  judgment  must  be 
set  aside  with  costs. — Grey  v.  Bol- 
ton, 309. 

Endorsement  of  service  on.] — See 
Ejectment,  2. 

Service  on  Railway  Company.] — 
See  Service  of  Papers,  2. 

Special  endorsement .1 — See  Spe- 
cial Endorsement. 


